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the   City   Attorney   of 
the 


SAN  FRANCISCO 
nieUC  LIBRARY 


-  A  -  Year  1956 

Opinion  No, 

ABATEMENT  of  Dangerous  Conditions  on  Private  Property, 

Responsibility  of  Department  of  Public  Works  for  1073 

ACCEPTANCE  of  Work  -  Public  Contracts  1089 

ACTION  under  Section  2603  of  the  Welfare  and  Institutions 

Code  101^.5 

ADMI N I STR AT I YE  Action  -  Whether  Action  of  Board  of  Super- 
visors on  Freeways  Constitutes  IO7O 

ADVERTISING  of  Bids  IO78 

AID  Recipient  1014-5 

AIRPORT  Attendants  (P51)  1075 

ALTERATION  of  bids  1065 

ALTERATION  of  lease  awarded  on  bid  10l\.& 

AMENT)MENT  1050 

"AI^iErTOI-IENT"  defined  IO8O 

APPEAL  from  City  FlaiTning  Commission  Decision  1052 

APFROPRIATICNS  105l 

APPROVAL  of  Freeway  Routes  by  Board  of-jSy^jervisors  IO7O 

ART  Exhibit  Appropriation  1072 

ART  Work  on  Public  Building  1072 

ASSES  S>iEIJT  1038 

ASSESSOR  1038 

ASSIGN^^iSNT  of  Deruty  Assessors  to  Assist  in  Reassessment 

Program  in  Counties  outside  of  the  CCSP  10i|I|. 

ATTRACTIVE  Nuisance  lOii-3 


-  A  -  Year  1956 

Continued  Opinion  No, 

ATTRACTIVE  Nuisance  on  Private  Property  IO73 

AUTHORITY  of  Director  of  Public  V/orks  to  Abate  1073 

AUTOMOBILE  Lease  and  Option  not   Conditional  Sales  Contract    lOJl^ 


ART   COM^HSSION  Year   1956 

Opinion  No, 

ART  EXHIBIT  Appropriation,  Payment  from  to  Successful  Artist 

for  Execution  of  Work  on  City  Building  1072 


ASSESSOR 


Year  1956 


Opinion  No. 


RIGHT   of   San  Francisco  to  Assign  Tecr.nical  Experts  from 
the   Assessor's   Office   to  Assist    in  Reassessment 
Program  of  wortriern  California  Counties  Recently 
Damaged  by  Flood 


1038 


RIGHT  of  San  Francisco  to  Assign  Technical  Experts  from 
the  Assessor's  Office  to  Assist  in  Reassessment 
Program  of  Nortnern  California  Counties  Recently 
Damaged  by  Flood;  Legality  where  Expenses  are  to 
be  Borne  by  County  to  be  Served  (Supplement  to 
Opinion  No.  IO38) 


lOMi 


-  B  -                        Year  1956 

Opinion  No, 

BALANCE  Due  after  Acceptance  of  V/ork  -  Public  Contracts  - 

Partial  Payment  of  1089 

BIDDERS,  Form  of  Notice  IO78 

BIDDERS  Instruction  Sheet  IO78 

BIDS  with  Alterations  or  Erasures  1065 

BOOK  and  Records  -  Health  Service  System  101^.6 

BROUGHTON  Act  IO36 


'.A. 


BOARD  OF  SUPERVISORS  Year  1956 

Opinion  No, 

APPEAL  From  City  Planning  Decision,  Right  of  Subscriber  to 

Protest  to  withdraw  Name  After  Protest  has  been 

Forwarded  to  Department  of  Public  Works  1052 


APPROPRIATION  for  Observance  of  San  Francisco  Festival 

ot   Progress,  Purchase  of  prizes  therefor  as  Gift 

of  Public  Funds 


1051 


CAN  Gas  Tax  Fu.nds  for  Western  Freeway  be  Re-Allocated  to 

other  San  Francisco  Projects?  1055 

CHARTER  SECTION)  l5l:  Procedures  in  Fixing  Salary  Rates 

Thereunder  1034- 

CREDIT  Toward  Retirement  for  Present  Policemen  and  Firemen 

who  Served  under  Permanent  Appointment  as  Miscellaneous 

Employees  between  the  Years  1922-1932;  May  the  Board 
of  Supervisors  Grant  Credit  for  First  Six  Months  of 
Service?  1037 

DECLARATION  of  Policy,  May  Question  "Shall  Board  of  Super- 
visors  Approve  The  Western  Freeway?"  Be  Subject  of; 
Referenduin  Power  of  Electorate  1070 

"INCOMPATIBLE"  Definition  of:  Proposed  Amendment  to  Charter, 

Designated  as  Section  222.5  1050 

LEGALITY  of  Salary  Increase  of  CoTonty  Officer  During  Term 
of  Office  under  Article  XI  of  California  Constitution  1081; 

LIABILITY  of  City  with  Reference  to  Launching  Ramp  for 

Small  Outboard  Motor  and  Rowboats  under  Jurisdiction 

of  Recreation  and  Park  Commission  10l{.3 

PARKING  METERS,  Legality  of  l^Taere  Used  for  Traffic 

Regulation  or  Revenue  1079 


BUREAU  OF  DELINQUENT  REVEMTJE  Year  1956 

Opinion  Wo, 

AID  R  eclplent.  Action  Against  under  Section  2603  of  the 
Welfare  and  Institutions   Code;  May  Attorney  for 
Bureau  of  Delinquent  Revenue  Enforce  Claim         IOI4.5 

JUVENILE   C  ourt  Wards;  Collection  of  Arrearages  on  Orders 
for  Support;  Whether  Duty  of  the  Juvenile  Probation 
Officer  or  the  Bureau  of  Delinquent  Revenue 
Collection  1090 


-  C  -  Year  1956 

Opinion  No, 

CALIFORNIA  Constitution,  Application  of  Article   XI  to 

Salary  Increase  for  City  and  County  Officers  10Ql[. 

CHARTER  Section  l5l.  Procedures  in  Recorjnending  and  Fixing 

Wage  Rates  thereunder  103U- 

CITIZENS  Participation  Cornr-.ittee  for  Urban  Renewal  1068A 

CITY  and  Coimty  Officers,  Legality  of  Coripensation 

Increase  During  Term  in  Office  10Ql\. 

CIVIC   Center  Plaza  IO36 

CIVIL  Service,  Limitation  of  Liability  for  Acts  of  Employee 

under  101j2 

COLLECTION  of  Arrearages  on  Juvenile  Court  Orders  foV 

Support  of  Wards  of  Juvenile  Court  1090 

COI^iMERCIAL  Advertising  -  First  and  Second  Residential  10i|0 

COMT-IITIIENT  of  Imcompetents  10$k- 

COI-IIL^'IICATICNS  lOip. 

COMMUNITY  Property  10l].9 

COMPENSATION  Increases  to  Elective  or  :;on-  Elective  City 

and  County  Offices:  Legality  during  Term  in  Office  108i|. 

COMPLAINT  Re  Surface  Drainage  1062 

"CONDITIONAL  SALES  CONTRACTS"  under  Calif.  Civil  Code 

Sections  2981  and  2902  lO?!]. 

CONFINEMENT  of  Mental  Patients  1051+ 

CONSIDERATION,  Necessity  for  Intent  to  Ba^'gain  or  Exchange 
as  Requisite  to  Determination  that  Consideration  is 

Present  in  a  Transaction  1059 

CONTRACT  -  San  Francisco  Tow  Car  Association  1071 

CONTRACTS  Public  1089 

COSTS,  Defense  of  Suit  Against  Officer  or  Etnployees  10i|2 

CRYSTAL  Springs  Reservoir  IO86A 


CALIFORNIA  CIVIL  CODE  Year  1956 

Opinion  No. 
§2981  and  2982  107l|. 


CALIFORNIA  VEHICLE  CODE  Year  1956 

Opinion  No. 
§l;76(c)l  and  i|76(c)3  IO63 


CHARTER  SECTIONS  Year  1956 

Opinion  No. 

§25  1081 

§26.1  10i|5 

§88  1072 

§93  10i;8 

§117  -  Appeal  from  City  Planning  Decision,  Right  of 
Subscriber  to  Protest  to  withdraw  Name  After 
Protest  has  been  forwarded  to  Department  of 

Public  Works  1052 

§11^5.1  1087 

§151  1034 

§151.1;  1087 

§153  lOiik 

§151;  1061 

§172  1077 

§22lj.  -  Publication  of  Official  Advertising  in  San  Francisco 

Chronicle  1062A 

§§2  and  9  10l|7 

§§2,9,  112  1073 

§§lj.  and  106  10i|.2 

§§19a,  20,21,  22  lOlj.6 

§§82  and  85  1088 

§§93.125,  11+1,11^2,121  1075 

§§96  and  99  IO89 

§§151,  151.1  1081; 


\01 


VCl 

■10 1 


.iCI   b. 


«.[■ 


CHARTER  SECTIONS  Year  19^6 

Continued  Opinion  No, 

§§155,35,  21  10^8A 

§§156, lij.9, 11^8, lt|5.1,  11^.1  10^8 

§§165,165.2,  168.1,  168. lo9,  171.1,  171.1.9  1037 

§§179  ,  185  1°70 

§§222  and  11  1^50 


CHIEF  ADMINISTRATIVE  OFFICER         Year  1956 

Opinion  No. 

LIABILITY  of  Public  Officers;  Insurance  or  other  Protection 

therefrom  10i\2 


•  CITY  ENGINEER  Year  1956 

Opinion  No. 

LIABILITY  of  Public  Officers;  Insurance  or  other  Protections 

^herefrom  101^2 


CITY  FLAMING  C0MT4ISSI01T  Year   1956 

Opinion  No. 

COMMERCIAL  Advertising  Signs  Painted  on  Dwellings  Located 
in  First  or  Second  R  esidential  Districts  lOij.0 

FORMULATION  of  Redevelopment  Plans  -  Powers  and  Duties 

of~Planning  Cominission  end   Redevelopment  Agency       1076 


RIGHT  of  Subscribers  to  withdraw  petition  appealing 
Decision 


1052 


CIVIL  CODE  Year  1956 

Opinion  No. 
§176  1014.9 

§832  1067 


CIVIL  SERVICE  COMMISSION  Year  1956 

Opinion  No, 

CHARTER  Section  l5l;  Procedures  in  Fixing  Salary  Rates 

thereunder  103^ 

CHARTER  SECTION  l56;   Disability  Transfer;  Application  of 
Length  of  Service  Requirement  of  that  Section  to 
Limited  Tenure  Appointee  who  Subsequently  Receives 
Permanent  Appointment  1058 

IN  Lieu  Vacation  Payments;  Effect  of  Replacement  of  Limited 

Tenure  Employee  by  Eligible  108? 

LEGALITY  of  Salary  Increase  of  County  Officer  During 
Term  of  Office  xmder  Article  XI  of  California 
Constitution  108i^. 

PETITION  for  an  Election  to  Select  One  Union;  Municipal 

Railway  Platform  Men  and  Bus  Operators  1091 

SAN  FRAl^ICISCO  INTERNATIONAL  AIRPORT;  Civil  Service 
'       Employment  of  Airport  Attendants  (P51)  and  Pro- 
visions of  "Fixed  Base  Operator"  Lease  1075 


CIVIL  SERVICE  COWIISSION  RULES  Year  1956 

Opinion  No. 
RULE  1  -  "  CLASSIFICATION"  1075 

§§28  and  32  1061 


CONTROLLER 


PUBLIC  CONTRACTS  -  Partial  Payment  of  Balance  Due  After 
Acceptance  of  W^ork 

REFUND  of  Pees  Paid  to  Sheriff  for  Serving  Levy  when  Payor 
Requests  Sheriff  not  to  Complete  Levy 


Year 

1956 

Opinion 

No. 

1089 

^or 

1088 

_  D  -  Year  1956 

Opinion  No. 

DANGEROUS  Conditions  on  Private  Property  -  Abatement  1073 

DECLARATION  of  Policy  ^^^^ 

DESTRUCTION  of  Records  -  Municipal  Court  1053 

DESTRUCTION  of  Records  of  Purchasing  Department  IOI4.7 

DETENTION  of  Mental  Patients  ^^^^ 

DISABILITY  Transfers  ■'■^^^ 

DISASTER  -"-^^ 

DISCIPLINARY  Hearings  -'■°°-'- 

DISCIPLINARY  Procediire  -^^^^ 

DISCONTINUANCE  of  Park  ^°^° 

DL^  Process  ^^ 


iCI  inemiiBqeQ  Sf^IsBx. 


DEPARTMEI\IT  OF  ELECTRICITY  Year  1956 

Opinion  No, 
LIABILITY  of  Public  Officers;  Insvirance  or  other  Protection      101^2 


"oojoil   --xj  i.c    *io   eoiiBiuer. 


DEPARTMENT  OF  PUBLIC  HEALTH  Year  1956 

Opinion  No, 

AID  Recipient,  Action  Against  Under  Section  2603  of  the 
V/elfare  and  Institutions  Code;  May  Attorney  for 
Bureau  of  Delinquent  Revenue  Enforce  Claim  10I|.5 

AUTHORITY  to  Confine  in  Locked  Wards  in  Coxonty  Hospital 
Mental  Patients  who  have  not  been  Adjudged  In- 
competent 105i). 

RESPONSIBILITY  of  Mentally  111  Patients  for  Care  at 

San  -b'rancisco  Hospital;  Policy  of  1056 


D5PARTMEMT    OF   PUBLIC   WELFARE  Year   1956 

Opinion  No, 

AID  Recipient,  Action  Against  Under  Section  2603  of  the 
V/elfare  and  Institutions  Code;  May  Attorney  for 
Bureau  of  Delinquent  Revenue  Enforce  Claim  lOlj.5 

LIABILITY  of  Wife  for  Support  of  Husband  under  Provisions 

of  Section  2576  of  Welfare  and  Institutions  Code  10i4.9 


Year   . 

1956 

Opinion 

No. 

1073 

;o 

1085 

;ed 

10I4.O 

DEPARTMENT  OF  PUBLIC  WORKS 


ABATE>jE]\[T  of  Dangerous  Conditions  on  Private  Property, 
Responsibility  of  Department  of  Public  Works  for 

CAM  Gas  Tax  Funds  for  Western  Freeway  Be  Re-Allocated  to 
other  San  Francisco  Projects? 

C0MI-:eRCIAL  Advertising  Signs  Painted  on  Dwellings  Located 
in  First  or  Second  Residential  Districts 

EFFECT  of  Alteration  or  Erasure  on  Bid  as  Voiding  Particular 
Item  Containing  Alteration  or  Erasure,  or  Voiding 
Entire  Bid  under  Section  111  of  Fart  1  of  Municipal 
Code  1065 

EXHIBIT  Hall  Construction  under  Grove  Street  Requiring 
Relocation  of  Private  Utility  Facilities,  Order 
for,  by  Director  of  Public  Works  at  Utility 
Expense,  Sec.  752  Public  V/orks  Code  IO36 

FILL  Against  Fence  at  Noe  Valley  Branch  Library,  Obliga- 
tion of  City  and  Private  Owner  in  Connection 
therewith  1039 

GREEITl'^flCH  Street  Stairway,  between  Montgomery  and  Sansome 
Streets,  Obligation  to  Maintain;  Obligation  of 
Successor  in  Interest  to  person  who  Excavated 
Quarry  to  Provide  Lateral  Support  1067 

LIABILITY  of  Public  Officers;  Insurance  or  other  Protection 

therefrom  10i|2 

PARKING  Meters,  Legality  of  llhere   Used  for  Traffic 

Regulation  or  Revenue  1079 

PUBLIC  Contracts,  Partial  Payment  of  Balance  due  After 

A.cceptance  of  Work  IO89 


DEPARTMENT  OF  PUBLIC  WORKS  CODE       Year  1956 

Opinion  No, 

§752  1036 


DISASTER  COUNCIL  AND  CORPS  Year  1956 

Opinion  No. 

AUTHORITY  of  Mayor   to  Give  Blanket  Authorization  to  City 
Departments   to  Exceed  their    Available   Funds   for 
Emergency  Expenditures  IO8I 


DIRECTOR  OF  PROPERTY  Year  1956 

Opinion  No, 

CONTROL  of  Rates   and  Operating    Regulations   of   Parking 

^Facilities  Owned  and   Leased  by  City    and  County  of 
San  Francisco;    Airport   Parking   Plaza;   Marshall  Square 
Parking  Facility;    Commerce   Playfield  Parking  Facility; 
Mlssion-Bartlett   Parking  Plaza;   Union  Square   and  St. 
Mary's   Square  Garage 


1082 


FATHER  CROWLEY  Playground  Site;  Must  State  Sell  tnis  Site 

to  City  for  Price  which  State  Paid  City  for  it?         1061}. 


-  E  -  Year  1956 

Opinion  No. 

ELECTED  Officers,  Incompatible  activities  1050 

KT.TiiGTTON  to  Determine  Sole  Union,  City  Participation  in  1091 

ELECTORATE  -  Western  Freeway  IO7O 

E^^IERGENCY  1038 

EMERGENCY,  Authority  of  Mayor  to  give  Advance  Authorization 
to  City  Departments  to  Exceed  their  Available  Fxrnds 

and  Authorizations  in  case  of  IO8I 

EMERGEI\TCY  Detention  105ij- 

EMPLCYFiF,  ,  Permanent,  Appointment  Subject  to  Limited 

Tenure  Vacation  108? 

ENCROACHl^IEMT  upon  City  Property,  respective  Obligations 

of  City  and  Private  Owner  in  Connection  therewith  1039 

ERASURE  of  Bids  1065 

EXAMINATION  of  Iiental  Patients  10514- 

EXE-IPTIOHS  lOkl 

EXHIBIT  Hall  IO36 

EXPENDITURE  105l 


actnsi- 


-  y   -  Year  1956 

Opinion  No. 

FATHER  Crowley  Playground  IO6I4. 

FILL  Against  fence  at  Noe  Valley  Branch  Library,  Obligation 

of  City  and  Private  Owner  in  Connection  therewith  1039 

"FIXED  BASE  OPERATOR"  Lease,  San  Francisco  International 

Airport 1075 

FLOOD  1038 

FORMULATION  of   Redevelopment    Plans  1076 

FRANCHISES  IO36 

FREg^Y  1085 

FREEWAYS  1070 

FREEWAYS  1083 

FUNDS  1051 

FUNDS  1085 


PIRE  COMl^lISSION 


Year  1956 
Opinion  No, 


CEEDIT  Toward  Retirement  for  Present  Policemen  and  Firemen 

who  Served  under  Permanent  Appointment  as  Miscellaneous 
Employees  between  the  Years  1922-1932;  May  the  Board  of 
Supervisors  Grant  Credit  for  Six  Konths  of  Service?    1037 


RIGHTS  of  Policemen  and  Firemen  Disabled  as  a  Result  of 
Performance  of  Duties  under  Charter  Section  172 


1077 


-ill. 


io1   ilbei'^i  ituiii)  81 


-  G  -                     Year  1956 

Opinion  No, 

GAS  Tax  Funds  1085 

GIFT  1051 

GGVERNl^'ISNT      Code    53051  10i|3 

GOVERNI^NTAL  IO36 

"GOVERI'TMENTAL  AUTHORITY"interpreted  IO36 

GREEmnCH     Street   Stairway:    Obligation   of  City  to  Maintain  106? 

GUARDSMAN  Plan  for   Soliciting  Charitable   Contributions, 

Whether  Plan  Violates  Lottery  Law  1059 


GOVERNMENT  CODE  Year  1956 

Opinion  No, 

§25351.3  1036 

§§1953, 19 53 06,    and   1956  10li.2 


acoo 


-  H  -  Year  1956 

Opinion  No. 

HEALTH  SERVICE  SYSTEM,  Right  of  Board  Member  to  be  Informed 
Concerning  Operation  of  System,  Cost  of  Services  of 
Various  Groups  and  to  Inspect  Books  and  Records  of 

System  1014.6 

HEARING,  Right  to  lOSk 

HEARINGS,  re  Disciplinary  Procedure  1061 

HIGHWAYS  1083 

HIGHWAYS  1085 

HOUSING  ACT  OF  19Sk  '   Function  of  Citizens  Participation 

Committee  for  Urban  Renewal  1068A 

HUSBAIH)  -  Public  Welfare  10i;9 


trf*>iH        ifSffCrvp     '^' 


Bisjbeoo'Ti   vt'iti. 


icliBdioliial  ensslitl: 


HEALTH  SERVICE  SYSTEM  Year  1956 

Opinion  No, 


HEALTH  SERVICE  SYSTEM,   Right  of  Board  Member  to  be  Informed 
Concerning  Operation  of  System,  Cost  of  Services  of 
Various  Groups  and  to  Inspect  Books  end  Records  of 
System  10^4-6 


I    ')C'   cS   Tprfris" 


HEALTH  SERVICE  SYSTEM   -  RULES  Year    1956 

Opinion  No, 
RULE  8   of   the  Health  Service   Board  10l|6 


J    lo 


-  I  -                     Year  1956 

Opinion  No. 

IITDIGENT   Aid  lOij.9 

IIICQHFATIBLE  1050 

INCOMPETENTS  lOSk 

INSPECT  Books  and  Records  of  Health  Service  System  10l|.6 

INSITRANCE  of  Employees  and  Officers  10i|2 

INTERPRETATION  of  Franchises  1036 

INTERPRETATION  of  Ground  Transportation  Contract  (Barretts 

Garages, Inc. )  at  S.F.  International  Airport  1055 

liWITATION  and  Bidders,  Form  of  Notice  1078 

ITEMS  in  bids  with  Alterations  or  Erasures  1065 


ffioi^i/o   soivio'i,   xid'Ifiefl  lo   abrtoosH  bos   aifooS 

3  0:9  01':  10  bj  .11 


6  1X88TtH    to     F^-  -TI 


JUVENILE  COURT  Year  1956 

Opinion  No, 

JUVENILE  COURT  WARDS;    Collection  of  Arrearages  on  Orders 
for  Support;  Whether  Duty  of  the  Juvenile  Probation 
Officer  or  the  Bureau  of  Delinquent  Revenue   Collection  1090 


-  L  -  Year  1956 

Opinion  No. 

LATERAL  Support  of  City  Street:  Duty  of  Excavator  and/or 

Successor  in  Interest  to  Provide  Support  106? 

LAUNCHING  Ramp  10l|3 

LEASE  Awarded  on  bid  -  Subsequent  Negotiated  Decrease 

of  Original  bid  Consideration  Invalid  10i;8 

LEASE  Modification  after  Award  on  Bid  10l|.8 

LEASING  of  Park  as  Parking  Facility  1068 

LEAVE  of  Absence  without  pay  to  Accept  Temporary  Employment 

outside  of  City  and  County  of  San  Francisco  10^ 

LEFT  Turns  Prohibited  1063 

LEGAL  Capacity  of  Mentally  111  Patients  held  under  Warrant 

at  San  Francisco  Hospital  10^6 

LEGAL  Effect  IO83 

LEGALITY  of  Expenditure  of  Public  Funds  to  Assist  other 

Aunties  in  Emergency  IO38 

LEGISLATIVE  Action  -  i^fhether  Action  of  Board  of  Supervisors 

on  Freeways  Constitutes  IO7O 

LENGTH  of  Service  in  Permanent  Position  Required  to  Make 

Employee  Eligible  for  Disability  Transfer  1058 

LIABILITY  for  Charles  Harney  -  Drainage  of  Water  from  Slopes 

of  Mt.  Davidson  1062 

LIABILITY  for  Drainage  of  -  Surface  Waters  1062 

LIENS  1014.9 

LIMITATIONS  on  Pacific  Greyhound  Lines  or  other  Interurban 

carriers  use  of  San  Francisco  International  Airport  1055 

LIMITED  Tenure  Employee,  Right  to  Vacation  108? 

LIMITED  Tenure  Service  not  to  be  used  to  Qualify  Employee 

for  Disability  Transfer                 '  1058 


\:,n. 


Cl^ICj.  isxd   ao   birwA   ieil3  nc  j  j  >  ■ 


!9lnu  hLeii   a;txi»lcf; 


iiToainrrr;^   lo  b'i&oS  lo  nol;toA   i^u.' 
OTOI  •  ae^u.' 

J    bsiljjpsfT  tiQlileol   ctaenBriii^  . 
:/.[  lelanBiT  x^tllhSBBlQ  lol  elu. 

aaqoi:,   ncil  iq&bV  lo  ssbhIsiG  -  yQ^'^b^   ^■^ 
S6C1  r 

SdOX  sie;*.  -   lo   es«nxjs 

iioqilA  IfluolitBn'xed-nl  oobIoobi'?  nB2  1 

nolrfBoeV  0*  dTfgJtH   ^6>«y^-'-  '" 

80YcIcrii3  yl/li-u'    o;t   bseir  sd   o*  *oxi   Qolvie^. 

islens'xT  ^^-t- 


-  L  -  Year  1956 

Continued  Opinion  No. 

LOCKER  Service  1035 

LOTTERY,  What  Constitutes  10^9 

LOWRIE  Paving  C  ompany  Inc.   Quarry  Lease  1086A 


eB«9J  Tj' 


LIBRARY  COI#iISSION  Year   1956 

Opinion  No, 

FILL  Against  Pence  at  Woe  Valley  Branch  Library,  Obligation 
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POLICEMAN  or  Fireman  becorariing  111  or  Disabled  in  performance 
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Square  Parking  Facility;  Commerce  Flayfield  Parking 
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Performance  of  Duties  under  Charter  Section  172       1077 


'XC     J.LL'SO:'     R     3).'     b-'lOBZX-:-    XI6.nt''IJ"     Di"P-      rt-^/nv 

VVOI  SVI  noId-092  lei^iBxiO   leJbntr  eoiiuQ  lo   eoi 


s  - 


Year  1956 
Opinion  No. 


SALARY  Increases  to  Elective  City  and  County  Officers, 
Legality  During  Term  of  Office 

SALE  Price  of  Property  owned  by  State 
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SEWAGE  System  at  San  Francisco  International  Airport  - 
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OPINION  NO.  1034 
January  3,  1956 


SUBJECT:   CHARTER  SECTION  151;  PROCEDURES  IN  FIXING 
SALARY  RATES  THEREUNDER. 

Dear  Sir: 

I  have  received  your  following  request  for  opinion: 

REQUEST 

"For  over  a  year  there  have  been  discussions  between 
the  representatives  of  employee  organizations^  the  Civil 
Service  Commission  and  the  Judiciary  and  Finance  Committees 
of  the  Board  of  Supervisors,  concerning  changes  in  some  of 
the  salary  standardization  procedures. 

"It  is  the  contention  of  the  employee  representatives 
that  certain  changes  can  be  instituted  in  these  procedures 
without  any  change  in  Section  15I  of  the  Charter.   The 
relevant  portion  of  that  Section  in  the  current  discussion 
is  the  language:   'The  compensations  fixed  as  herein  pro- 
vided shall  be  in  accord  with  the  generally  prevailing 
rates  of  wages  for  like  service  and  working  conditions 
in  private  employment  or  in  other  comparable  governmental 
organizations  in  this  state  . . . . ' 

"The  Civil  Service  Commission  has  been  criticized  for 
summarizing  its  wage  survey  so  that  the  'middle  fifty 
percent',  the  'weighted  average'  and  the  'midpoint'  are 
shown  prominently.   Further,  the  employee  representatives 
contend  that  salary  recommendations  are  made  generally 
on  the  basis  of  these  'averages'.   They  protest  that  the 
Charter  does  not  call  for  the  use  of  such  statistical 
methods,  and  that  it  is  Just  as  proper  to  set  City  and 
County  salaries  on  the  basis  of  the  best  rates  paid  else- 
where, as  it  is  to  set  them  on  the  basis  of  'average'  rates 
paid  elsewhere. 

"I  understand  that  this  general  question  was  involved 
in  the  19^3  case  of  San  Francisco  v.  Boyd,  22  Cal  (2)  685, 
and  was  also  the  subject  of  City  Attorney  opinion  ,v376l 
dated  2/28/46. 

"Specifically,  I  would  appreciate  your  opinion  at  this 
time  on  the  following  questions : 

"1.   Does  Section  15I  of  the  Charter  require  that  the 
rates  of  vjages  recommended  by  the  Commission  or 
fixed  by  the  Board  be  identical  with  or  not  higher 
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than  the  generally  prevailing  rates? 

"2.   Does  Section  151  of  the  Charter  require  the  Civil 
Service  Commission  to  use  such  devices  as  middle 
fifty  percents  and  weighted  averages  in  its  salary 
survey? 

"3,   Is  there  any  prohibition  in  Section  151  from  fixing 
City  and  County  salaries  in  accord  with  the  highest 
rates  paid  for  like  service  in  private  employment 
and  other  comparable  public  agencies? 

"4,   Is  there  any  prohibition  in  Section  I5I  from  fixing 
certain  salaries  even  higher  than  the  highest  rates 
paid  elsewhere  if  in  the  opinion  of  the  Commission 
and/or  the  Board  such  action  could  be  otherwise 
justified?" 

OPINION 

The  four  questions  proposed  will  be  answered  under  the  numer- 
ical designations  given  them  in  your  above-quoted  request. 

1.  By  virtue  of  the  decision  of  our  Supreme  Court  in  San 
Francisco  v.  Boyd,  22  Cal.  (2)  685,  it  is  clear  that  Section  I51 
does  not  requlr~that  the  rates  of  pay  recommended  by  the  Civil  Ser- 
vice Commission,  or  the  rates  of  pay  fixed  by  the  Board  of  Super- 
visors, be  Identical  with  or  not  higher  than  the  "generally  prevail- 
ing rates"  (in  private  employment  or  other  comparable  governmental 
organizations  in  this  state)  as  such  are  ascertained  in  the  survey 
of  the  Commission.   In  the  Boyd  case,  supra,  the  Court  pointed  out 
the  flexibility  of  the  expressions,  as  the  same  appear  in  Section 
131^  "in  accord  with"  (relating  to  rates  fixed  by  the  Board)  and 
"in  accordance  therewith"  (relating  to  rates  recommended  by  the 
Commission).   Concerning  respondent  Boyd's  contention  that  certain 
rates  of  pay  fixed  by  the  Board  exceeded,  by  five  cents  (.05)  per 
hour,  rates  for  like  service  paid  elsewhere  in  the  state,  the  Court 
said:   (pp.  689-690) 

"He  (Boyd)  argues  that  since  the  rates  fixed  in  the 
ordinance  exceed  to  the  extent  above  noted  the  maximum 
rates  paid  elsewhere  in  this  state  to  like  employees 
for  comparable  work,  they  are  not  'in  accord  v/ith'  or 
'in  accordance'  with  the  generally  prevailing  rates. 
In  other  words,  respondent  contends  that  the  quoted 
phrases  as  used  in  the  charter  mean  not  higher  than 
the  prevailing  rates  of  wages. 

"In  our  opinion,  the  phrases  do  not  require  that  the 
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rates  of  v/ages  recommended  by  the  commission  or 
fixed  by  the  board  be  TSentical  with  or  not  higher 
than  the  generally  prevailing  rates,  but  rather 
that  there  be  a  reasonable  or  Just  correspondence 
between  the  rates  established  and  those  elsewhere 
prevailing,  i.e.,  that  they  be  in  harmony  with  and 
substantially  conform  to  such  other  rates." 
(emphasis  and  parenthetical  matter  added) 

2.  Section  151  does  not  require  the  Civil  Service  Commission 
(to  use  your  expression)  "to  use  such  devices  as  middle  fifty  per 
cents  and  weighted  averages  in  its  salary  survey."  That  section 
requires  of  the  Commission  (a)  a  comprehensive  investigation  and 
survey  concerning  wages  paid  in  private  employment  for  like  service 
and  working  conditions  or  in  other  governmental  organizations  in 
this  state,  to  the  end  of  ascertaining  the  generally  prevailing  rates 
of  pay  therefor,  and  (b)  findings  as  to  what  is  the  "generally  pre- 
vailing rate"  of  pay  with  regard  to  each  class  in  city  and  county 
service,  and  recommendation  of  a  rate  of  pay  for  each  such  class 

"in  accordance"  with  such  generally  prevailing  rate. 

Thus,  Section  151  requires  of  the  Commission  only  that  it  as- 
certain the  generally  prevailing  rates  and  recommend  rates  for  city 
and  county  service  in  accordance  with  the  rates  so  ascertained. 
Section  151  is  silent  on  the  matter  of  employment  of  mathematical 
formulae  (by  the  Coinmission)  for  the  purpose  of  arriving  at  conclus- 
ions concerning  the  existence  or  the  measurement  of  "generally  pre- 
vailing rates"  in  private  employment  or  other  governmental  organiza- 
tions in  this  state.  Hence,  no  particular  formula  of  such  nature  is 
required  to  be  followed  by  the  Commission. 

3.  Section  151  prohibits  fixing  of  city  and  county  wage  rates 
at  the  highest  rates  paid  elsewhere  unless  such  highest  rates  are  in 
accord  with  the  "generally  prevailing  rates"  paid  for  like  service 
and  working  conditions  in  private  employment  or  in  other  government- 
al organizations  in  this  state.  Of  course,  the  Boyd  case,  supra,  is 
of  moment  on  the  question  of  whether  any  particular  rate  of  pay  under 
consideration  could  be  deemed  to  be  "in  accord  with"  the  rate  gener- 
ally prevailing  elsewhere  for  such  service. 

4.  This  question  is,  in  my  opinion,  covered  by  my  advice  upon 
your  questions  numbered  1  and  3.  The  Commission  and  the  Board  are 
limited,  under  the  holding  in  the  Boyd  case,  supra,  to  recommending 
and  fixing  wage  rates  v\rhich  substantially  conform  to  those  rates 
previously  ascertained  to  be  "generally  prevailing."  V.'age  rates  for 
city  and  county  employees  cannot  be  arbitrarily  fixed  at  amounts 
"even  higher  than  the  highest  rates  paid  elsewhere"  in  disregard  of 
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the  mandate  In  Section  151  to  the  effect  that  city  and  county  rates 
must  be  "in  accord"  with  the  "generally  prevailing  rates".   Of 
course,  if  the  "highest  rates  paid  elsewhere"  can  be  deemed  to  be  the 
"generally  prevailing  rates",  the  Boyd  case  would  allow  a  fixing  of 
city  and  county  rates  "even  higher"  than  such  highest  (but  generally 
prevailing)  rates  so  long  as  the  city  and  county  rates  reasonably 
corresponded  with  such  highest  rates  and  were  in  harmony  with  and 
substantially  conformed  to  such  highest  rates.   (See  Boyd  case, 
supra,  -p.  690) 

A  review  of  my  predecessor's  Opinion  No.  3761,  dated  February 
28,  1946,  leads  me  to  conclude  that  the  views  expressed  therein  are 
not  at  variance  with  those  stated  hereinabove. 

You  are  advised  as  above  set  forth  with  regard  to  the  four 
questions  presented. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


WPB/'BJW 


TO:  Mr.  Francis  McCarty 

Member  Board  of  Supervisors 

City  Hall 

San  Francisco  2 


OPINION  NO.  1035 
January  11,  1956 

SUBJECT:   AIRPORT  LOCKER  SERVICE  -  DISPOSITION  OF  UNCLAIMED 

ARTICLES. 
Dear  Sir: 

The  following  opinion  is  written  in  response  to  your  recent  re- 
quest that  you  be  advised  as  to  the  legal  period  of  time  that 
articles  other  than  perishable  items  must  be  held  before  disposal 
may  be  made  thereof,  and  the  procedure  for  the  disposition  of  such 
articles.   This  problem  arises  in  connection  with  the  use  of 
lockers  by  depositors  in  the  Terminal  Building  at  the  San  Francisco 
International  Airport. 

OPINION 

The  airport  staff  has  advised  me  that  there  has  been  placed  on 
each  of  the  subject  lockers,  in  respect  to  the  size  of  locker  and 
rate  charged,  a  statement  which  reads  as  follows: 

"Contract     lOj^   for  24  Hours  or  Fraction  Thereof 

Liability:   Not  over  $10  for  Loss  or  Damage." 

"Contract     25;zf  for  24  Hours  or  Fraction  Thereof 
Liability:    Not  over  $10  for  Loss  or  Damage." 

It  is  apparent  from  the  above  statements  which  constitute  the  con- 
tract between  the  depositor  and  the  depositary  that  the  former 
shall  pay  10/  or  25^  depending  upon  the  type  of  locker  used  for 
24  hours'  storage  or  fraction  thereof,  and  that  the  depositary's 
liability  to  the  depositor  shall  not  exceed  $10.00  for  loss  or 
damage  of  the  article  deposited. 

Said  contract  fixes  a  flat  daily  storage  charge  and  does  not 
limit  the  storage  period.   Consequently  the  provisions  of  §l853^ 
Civil  Code,  the  pertinent  part  of  which  is  hereinafter  quoted,  do 
not  apply. 

§1853.    "In  the  absence  of  a  different  agreement 
or  usage,  a  depositary  for  hire  is  entitled  to  .  .  .  half 
a  month's  hire  for  the  storage  of  any  .  .  .  property  during 
any  fraction  of  a  half-month." 

Where  there  is  no  agreement  as  to  the  length  of  time  during 
which  a  deposit  is  to  continue,  such  as  is  lacking  in  the  subject 
contract,  the  deposit  may  be  terminated  at  any  time  by  the  deposi- 
tor, and  by  the  depositary  upon  reasonable  notice,  (§1854  C.C.) 
and  after  expiration  of  one  year  and  ten  days  from  the  date  the 
deposit  commenced.   (§§1857  and  3052,  C.C.) 
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A  depositary  for  hire  has  a  lien  for  storage  charges  and  for 
advances  and  Insurance  incurred  at  the  request  of  the  depositor  and 
for  money  necessarily  expended  in  and  about  the  care,  preservation 
and  keeping  of  the  property  stored,  and  for  expenses  of  a  sale  v;here 
default  has  been  made  in  satisfying  a  valid  lien.  The  rights  of  the 
depositary  for  hire  to  such  lien  are  regulated  by  §§1856  and  3051 
C.C. 

Sections  I856  and  3051  C.C,  supra,  providing  for  liens  in 
favor  of  a  depositary,  for  your  information,  are  quoted  in  pertinent 
part  as  follows : 

§1856.   "A  depositary  for  hire  has  a  lien  for  storage 
charges  and  for  advances  and  insurance  incurred  at  the 
request  of  the  bailor,  and  for  money  necessarily  expended 
In  and  about  the  care,  preservation  and  keeping  of  the 
property  stored,  and  he  also  has  a  lien  for  money  advanced 
at  the  request  of  the  bailor,  to  discharge  a  prior  lien, 
and  for  the  expenses  of  a  sale  where  default  has  been  made 
in  satisfying  a  valid  lien.   The  rights  of  the  depositary 
for  hire  to  such  lien  are  regulated  by  the  title  on  liens." 

§3051.   "Every  person  who,  v;hile  lawfully  in  possession 
of  an  article  of  personal  property  renders  any  service  to 
the  owner  thereof,  by  labor  or  skill,  employed  for  the 
protection.  Improvement,  safekeeping,  or  carriage  thereof, 
has  a  special  lien  thereon,  dependent  on  possession,  for 
the  compensation,  if  any,  v/hich  is  due  to  him  from  the 
owner  for  such  service j  ..." 

Section  3051a  C.C.  provides  for  the  giving  of  notice  to  the 
depositor  when  the  lien  exceeds  $100.00,  and  the  depositor  is  other 
than  the  holder  of  legal  title  to  the  deposit.   The  pertinent  part 
of  said  section  is  quoted  as  follows; 

§3051a.   "That  portion  of  any  lien,  as  provided  for  in 
the  next  preceding  section,  in  excess  of  one  hundred  dollars 
($100),  for  any  work,  services,  care,  parking,  or  safekeeping 
rendered  or  performed  at  the  request  of  any  person  other 
than  the  holder  of  the  legal  title,  shall  be  invalid,  unless 
prior  to  commencing  any  such  work,  service,  care,  parking,  or 
safekeeping,  the  person  claiming  such  lien  shall  give  actual 
notice  in  writing  either  by  personal  service  or  by  registered 
letter  addressed  to  the  holder  of  the  legal  title  to  such 
property,  if  known.  .  ." 

Sections  I857  and  3052  C.C.  provide  for  the  sale  of  the  deposit 
after  a  lien  has  attached  thereto.  The  pertinent  parts  of  each  sec- 
tion, which  must  be  read  together  and  be  so  interpreted,  are  quoted 
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as  follows: 


§1857.   "If  from  any  cause  other  than  want  of  ordinary 
care  and  diligence  on  his  part,  a  depositary  for  hire  is 
unable  to  deliver  perishable  property,  baggage,  or  luggage 
received  by  him  for  storage,  or  to  collect  his  charges  for 
storage  due  thereon,  he  may  cause  such  property  to  be  sold, 
in  open  market,  to  satisfy  his  lien  for  storage;  provided, 
that  no  property  except  perishable  property  shall  be  sold, 
under  the  provisions  of  this  section,  upon  which  storage 
charges  shall  not  be  due  and  unpaid  for  one  year  at  the 
time  of  such  sale." 

§3052.   "If  the  person  entitled  to  the  lien  provided 
in  Section  305I  of  this  code  be  not  paid  the  amount  due, 
and  for  which  said  lien  is  given,  within  ten  (10)  days 
after  the  same  shall  have  become  due,  then  such  lien  holder 
may  proceed  to  sell  said  property,  or  so  much  thereof  as 
may  be  necessary  to  satisfy  said  lien  and  costs  of  sale  at 
public  auction,  and  by  giving  at  least  ten  (10)  days' 
previous  notice  of  such  sale  by  advertising  in  some  newspaper 
published  in  the  county  in  which  said  property  is  situated; 
or  if  there  be  no  newspaper  printed  in  such  county,  then  by 
posting  notice  of  sale  in  three  (3)  of  the  most  public  places 
in  the  towii  or  place  where  such  property  is  to  be  sold,  for 
ten  (10)  days  previous  to  the  date  of  the  sale;  ...   The 
proceeds  of  the  sale  must  be  applied  to  the  discharge  of  the 
lien  and  the  cost  of  keeping  and  selling  the  property;  the 
remainder,  if  any,  must  be  paid  over  to  the  legal  owner 
thereof." 

A  summary  of  the  foregoing  law  and  facts  is  as  follows: 

(a)  A  contract  of  storage  deposit  exists  in  connection  with  the 
use  of  lockers  at  the  Airport,  the  terms  of  which  are  that 
the  depositor  shall  pay  the  depositary  the  stipulated 
storage  charge  per  day  or  fraction  thereof  and  that  deposit- 
ary's liability  in  connection  vjlth  a  storage  deposit  trans- 
action shall  not  exceed  $10.00  for  loss  or  damage  to  the  sub- 
ject of  deposit. 

(b)  A  lien  is  imposed  on  the  deposit  for  storage  charges  and  for 
money  necessarily  expended  in  connection  with  the  sale  of 
the  deposit,  where  default  has  been  made  in  satisfying  the 
lien. 

(c)  The  depositary  may  cause  the  deposit  to  be  sold,  in  the  open 
market,  to  satisfy  the  storage  lien,  if  the  storage  charges 
have  been  due  and  unpaid  for  a  year  or  more. 
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(d)  The  sale  of  such  deposit  depends  upon  the  lav/ful  possession 
of  the  deposit  in  the  depositary  at  the  time  of  sale  thereof. 

(e)  The  portion  of  any  lien  in  excess  of  $100.00  for  such  storage, 
if  provided  at  the  request  of  any  person  other  than  the  holder 
of  legal  title  thereof,  shall  be  invalid  unless  prior  to  com- 
mencing the  storage  of  the  deposit  the  depositary  shall  give 
actual  notice  in -writing  either  by  personal  service  or  by 
registered  letter  addressed  to  the  holder  of  legal  title  to 
such  deposit,  if  knovm. 

(f)  The  depositary,  if  not  paid  the  storage  charges  due  and  for 
which  a  lien  has  been  imposed  within  ten  (10)  days  after  the 
same  shall  have  become  due,  may  proceed  to  sell  the  deposit, 
or  so  much  thereof  as  may  be  necessary  to  satisfy  said  lien 
and  costs  of  sale,  at  public  auction,  first  publishing  notice 
of  such  sale  as  aforesaid.  The  proceeds  of  the  sale  must  be 
applied  to  the  discharge  of  the  lien  and  the  cost  of  keeping 
and  selling  the  deposit;  the  balance,  if  any,  must  be  paid 

to  the  depositor. 

It  is  my  opinion,  in  response  to  your  question,  that  the 
deposit  must  be  held  by  the  depositary  for  one  (1)  year  and  ten 
(10)  days  before  sale  may  be  made. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  J.  H.  Turner 

Manager  of  Utilities 
287  City  Hall 
San  Francisco  2 


JEB:TMO 


OPINION  NO.  1036 
January  12,  1956 

SUBJECT:   EXHIBIT  HALL  CONSTRUCTION  UNDER  GROVE  STREET 

REQUIRING  RELOCATION  OF  PRIVATE  UTILITY  FACILITIES, 
ORDER  FOR,  BY  DIRECTOR  OP  PUBLIC  WORKS  AT  UTILITY 
EXPENSE,  SEC.  752  PUBLIC  WORKS  CODE, 

Dear  Sir: 

We  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"In  the  preparation  of  preliminary  plans  for  the  con- 
struction of  the  proposed  Exhibit  Hall  in  the  southerly 
one-half  of  the  Civic  Center  Plaza,  it  appears  that  part 
of  this  Hall  and  its  appurtenant  facilities  will  be  con- 
structed imder  Grove  and  Larkin  Streets. 

"Such  construction  will  necessitate  the  removal  and 
replacement  or  relocation  of  private  utility  facilities 
in  these  streets. 

"Your  opinion  is  requested  as  to  whether  the  Depart- 
ment of  Public  Works  may  order  the  Private  Utilities  con- 
cerned to  perform  such  removal  and  replacement  or  reloca- 
tion at  their  expense,  pursuant  to  Section  752  of  the 
Public  Works  Code." 

OPINION 

Section  752  of  the  Public  Works  Code,  which  is  the  basis  of 
your  inquiry,  reads  as  follows: 

"Sec.  752.  Notice  to  Remove  Underground  Pipes,  Etc.  When- 
ever any  public  work  is  authorized  by  the  Board  of  Super- 
visors of  the  City  and  County  of  San  Francisco  to  be  done 
under  the  supervision  of  the  Department  of  Public  Works  of 
said  city  and  county,  upon,  in,  over  or  under  any  of  the 
public  streets  of  the  City  and  County  of  San  Francisco,  the 
said  Department  of  Public  Works  may  notify  in  writing  any 
person,  company,  firm  or  corporation  owning  or  having  under 
his,  their  or  its  control  pipes,  wires,  tracks,  conduits  or 
property  upon,  in,  over  or  under  such  public  streets  of  said 
city  and  county  to  remove  or  adjust  so  much  of  his,  their 
or  its  pipes,  wires,  tracks,  conduits  or  property  as  will 
allow  the  prosecution  of  said  public  work  according  to  the 
necessities  thereof. 

"Said  notice  shall  be  accompanied  by  a  copy  of  the  plans 
and  specifications  for  said  authorized  public  work  showing 
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the  location  of  the  said  work  in  the  said  streets  and  des- 
cribing the  same. 

"Said  notice  shall  specify  a  reasonable  time  within  which 
said  pipes,  wires,  tracks,  conduits  or  property  must  be  re- 
moved or  adjusted." 

Your  request  has  been  found  to  concern  lines,  conduits  and 
pipes  belonging  to  the  Pacific  Gas  &  Electric  Company  and  to  the 
Pacific  Telephone  &  Telegraph  Company.   The  legal  question  pre- 
sented by  your  request  is  whether  these  utilities  must  bear  the  cost 
of  relocation  of  these  facilities  in  order  to  allow  construction  of 
the  said  public  improvement. 

As  a  matter  of  general  law,  apart  from  consideration  of  the 
franchises  of  the  two  private  corporations,  it  is  my  conclusion 
that  the  quoted  ordinance  can  be  properly  applied  to  these  utilities 
to  require  them  to  perform  the  desired  relocation  at  their  cost. 
It  is  the  general  rule  that  a  municipality  can  compel  relocation  of 
utilities  under  its  police  power  despite  the  existence  of  franchises 
held  by  utility  companies,  for  police  power  cannot  be  bargained  away 
contractually.   Merced  Falls  Gas  &  Electric  Co.  v.  Turner,  2  C.  A. 720; 
State  of  California  v.  Marin  Municipal  Water  District,  17  Cal.  2d 
699;  New  Orleans  Gaslight  Co.  v.  Drainage  Commission  of  New  Orleans, 
197  U.S.  453.   There  is,  however,  a  limitation  upon  this  rule  that 
a  proprietary  as  distinguished  from  a  governmental  activity  of  a 
municipality  will  not  qualify  as  an  exercise  of  the  police  power  so 
as  to  compel  a  private  utility  operating  under  franchise  to  relocate 
its  lines  at  its  own  cost.  Postal  Telegraph-Cable  Company  v.  City 
and  County  of  San  Francisco,  53  Cal.  App.  lUii;   Los  Angeles  Gas  & 
felectrlc  Co.  v.  Los  Angeles,  251  U.S.  32. 

There  are  no  cases  that  I  have  found  that  determine  the  govern- 
mental or  proprietary  status  of  a  municipal  exhibit  hall  for  the 
purpose  of  fixing  responsibility  for  the  relocation  of  utility 
lines.   The  only  cases  in  California  dealing  with  the  status  of  any 
similar  public  buildings  concern  the  tort  liability  of  a  municipality 
for  the  operation  of  an  auditorium  or  community  theater.   Chafor  v. 
City  of  Long  Beach,  17^  Cal.  478;  Sanders  v.  City  of  Long  Beach, 
54  Cal.  AppT  2d  651;  Rhodes  v.  City  of  Palo  Alto,  100  Cal.  App.  2d 
336,  but  see  McKinney'v.  City  and  County  of  San'Francisco,  109  Cal. 
App.  2d  844  (instruction,  recreation  and  advancement  of  science  held 
governmental  when  taking  place  in  zoological  gardens).   As  the 
Chafor  case  so  clearly  points  out  (p.  482),  it  was  the  formerly 
harsh  rule  of  governmental  immunity  from  tort  liability  that  prompt- 
ed a  special  classification  of  proprietary  activities  for  this 
purpose.   Thus,  while  the  activities  concerned  in  those  cases  were 
held  proprietary  for  tort  liability  purposes,  it  is  my  opinion  that 
they  furnish  no  precedent  for  limiting  the  police  powers  of  a 
municipality  in  a  situation  where  the  question  is  the  construction 
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of  a  public  building  as  a  permitted  use  on  property  devoted  to 
public  purposes  as  an  integral  part  of  the  Civic  Center,  an  area 
set  aside  for  public  buildings  under  a  long  standing  plan  first 
adopted  in  1912,  wherein  both  the  municipal  buildings  and  improve- 
ments and  the  grounds  were  devoted  to  uses  "for  public  purposes." 
(See  Board  of  Supervisors'  Ordinance  No.  1769,  New  Series,  and 
Resolution  No.  9374,  New  Series).   None  of  the  above  cases  involved 
an  improvement  constructed  as  part  and  parcel  of  a  center  of 
government. 

In  this  connection  I  should  like  to  call  your  attention  to  a 
new  section  added  to  the  Government  Code  by  the  Legislature  at  its 
last  session.  Section  25351.3: 

"25351.3.   In  addition  to  its  other  powers  and  duties 
the  board  may  acquire  land  for  and  construct,  lease,  sub- 
lease, build,  furnish,  refurnish  or  repair  buildings  for 
convention  and  exhibition  halls,  trade  and  industrial  cen- 
ters, auditoriums,  opera  houses,  music  halls  and  centers, 
and  related  facilities  as  places  of  public  assembly  for  the 
use,  benefit  and  enjoyment  of  the  public,  including  off- 
street  parking  places  for  motor  vehicles,  ways  of  ingress 
and  egress  and  such  other  facilities  and  improvements  as 
are  necessary  or  convenient  for  their  use. 

"The  board  may  acquire  land  and  construct  such  build- 
ings, structures  and  facilities  thereon  in  whole  or  in  part, 
with  county  funds  or  it  may,  by  contract  or  lease  with  any 
nonprofit  association  or  corporation,  provide  for  the 
acquisition  of  land  or  the  construction  of  such  buildings, 
structures  and  facilities  for  such  public  purposes,  upon 
such  terms  as  the  board  may  determine. 

"The  board  may  without  advertising  for  bids  therefor 
also  enter  into  a  lease  or  contract  with  any  non-profit 
association  or  corporation  for  the  maintenance,  operation 
and  management  of  such  buildings,  structures  and  facilities 
or  any  part  thereof,  including  the  scheduling  and  promotion 
of  events  therefor,  for  a  specified  term  or  terms.   Such 
contracts  shall  provide  that  all  revenue  from  such  operation 
and  use  of  such  facilities,  after  payment  of  current  expenses, 
taxes,  loan  payments  and  other  current  charges  and  expenses 
shall  be  applied  to  the  cost  of  the  improvement  and  thereafter 
shall  be  paid  to  the  county." 

Stats.  1955,  Ch.  805. 

This  section,  in  conferring  such  powers  on  county  boards  of  super- 
visors, makes  it  clear  that  the  facility  in  question  will  be  erected 
under  a  grant  of  governmental  power  to  the  county.   The  statute  is 
persuasive  of  the  governmental  nature  of  the  construction  of  an 
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exhibit  hall,  as  is  a  similar  recent  amendment  to  Government  Code 
Section  25351  (Stats.  I955,  Ch.  327)  enumerating  "exhibitions"  among 
the  purposes  for  which  a  county  may  construct  a  public  building. 

The  only  California  cases  requiring  relocation  of  utility  linss 
at  the  cost  of  a  municipality  are  the  Postal  Telegraph  and  Los  An- 
geles Gas  cases  cited  above.  The  former  is  distinguishable  as  in- 
volving the  relocation  of  conduits  to  make  way  for  a  competitive 
municipal  street  railway  system,  designated  by  the  court  as  a 
"purely  proprietary"  activity;   the  latter  concerned  municipal 
efforts  to  deprive  a  private  utility  of  a  franchise  in  order  to 
initiate  and  run  the  same  type  of  utility  on  a  public  basis,  which 
was  held  to  be  taking  of  property  without  due  process.   Neither  of 
these  cases  is  applicable  to  the  present  situation.   Rather,  in 
United  Railroads  V.  City  and  County  of  San  Francisco,  239  Fed.  987, 
aff'd  249  U.S.  517,  it  was  held  by  both  the  Circuit  Court  and  the 
United  States  Supreme  Court  that  the  police  power  extended  to  the 
limitation  of  private  street  railway  operations  under  franchise  so 
as  to  allow  construction  by  the  City  and  County  of  a  competing 
system,  admittedly  a  purely  proprietary  facility,  without  compensa- 
tion to  the  private  carrier. 

It  is  my  opinion  that  authority  for  the  classification  of  the 
construction  of  the  exhibit  hall  as  governmental  for  the  purpose  of 
fixing  responsibility  for  the  costs  of  relocation  is  found  in  those 
cases  which  hold  that  a  governmental  facility,  although  proprietary 
for  tort  purposes,  is  not  subject  to  execution  or  garnishment  when 
devoted  to  public  purposes  as  distinguished  from  private  purposes. 
Irilarry  V.  City  of  San  Diego,  I86  Cal.  535  (waterworks);  Marin 
Water  &  Power  Co.  v.  Town  of  Sausalito,  49  Cal.  App.  78  (see  opln- 
lon  by  Supreme  Court  on  denial  of  hearing,  p.  83);  C.  J.  Kubach  Co. 
V.  City  of  Long  Beach,  8  Cal.  App.  2d  567  (waterworks  leased  for  oil 
development  and  land  Intended  to  be  used  at  some  time  for  public 
buildings  but  actually  leased  to  private  party  for  operation  of 
private  parking  lot);  United  Taxpayers  Co.  v.  City  and  County  of 
San  Francisco,  202  Cal.  254  (property  once  devoted  to  public  use  as 
jail  retains  ''public  character"  even  though  leased  out  for  private 
purposes);   see  Board  of  Councllmen  y.  White,  224  Ky.  570,  6  S.W. 
2d  699.   The  Kubach  case  makes  it  clear  that  a  facility  which  is 
part  of  a  governmental  unit  is  nonetheless  governmental  although 
leased  to  a  private  operator.   I  must  point  out,  moreover,  that  it 
has  been  held  that  there  is  a  distinction  between  construction  and 
leasing  of  a  public  facility,  in  that  construction  of  a  rail  subway, 
as  distinguished  from  its  leasing  to  and  operation  by  private  carri- 
ers, has  been  held  governmental  for  the  purpose  of  requiring  private 
utilities  to  relocate  their  lines  at  their  cost.   Peoples  Gas, 
Light  &  Coke  Co.  v.  City  of  Chicago,  4l3  111.  457,  109  N.E.  2d  777, 
ro^  11952;  (holding  this  to  be  the  majority  rule);   see  Boothby  v. 
Town  of  Yreka,  117  Cal.  App.  643,  65I.    It  is  to  be  noted  that 
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it  is  only  the  construction  of  the  Exhibit  Hall  with  which  the  City 
and  County  is  dealing  in  the  present  situation. 

The  Peoples  Gas,  Light  &  Coke  Co.  case  also  holds  that  subway 
construction  is  governmental  for  the  further  reason  that  it  "is  an 
addition  to  the  streets  which  increases  the  capacity  to  serve  the 
needs  of  the  public."   108  N.E.  2d  at  784.   In  view  of  the  present 
necessity  for  frequently  closing  Grove  Street  to  serve  as  an  adjunct 
to  present  inadequate  exhibition  facilities  and  by  reason  of  the 
present  traffic  congestion  in  loading  and  unloading  exhibits,  which 
will  be  corrected  by  an  off-street  loading  ramp  in  the  new  structure, 
it  is  clear  that  the  Exhibit  Hall  will  likewise  serve  a  governmental 
use  in  clearing  the  streets  for  traffic.   United  Railroads  v. 
City  and  County  of  San  Francisco,  supra  (right  to  solve  traffic  pro- 
blems  under  the  police  power);  see  Southern  Bell  Telephone  &  Tele- 

graph  Co.,  Fla.  ,  75  So.  2d  'Ob    ^relocation  compelled  to 

allow  construction  of  expressway  and  toll  bridges). 

Of  direct  importance  is  the  case  of  Pacific  Electric  Co.  v. 
City  of  Philadelphia,  301  Pa.  291,  152  Atl.  23,  appeal  dismissed  for 
want  or  a  substantial  federal  question,  283  U.S.  786,  where  under 
an  ordinance  similar  to  Section  752  of  the  Public  Works  Code  it  was 
held  that  a  private  utility  could  be  compelled  to  remove  its  lines 
from  the  length  of  a  street  in  order  to  make  way  for  a  municipal 
subway  transit  line  --  it  was  held  that  public  welfare  allowed  the 
use  of  the  police  power  to  require  the  relocation  without  cost  to 
the  municipality.   This  case  follows  the  similar  holding  of 
Pittsburg  V.  Consolidated  Gas  Co.  of  Pittsburg,  3^  Pa.  Super.  37^, 
where  an  ordinance  identical  with  that  under  consideration  was  held 
to  allow  a  municipality  to  compel  relocation  of  gas  lines  in  order 
to  make  way  for  a  municipal  v;ater  distribution  system;  in  holding 
that  a  municipality  does  not  lose  its  distinctive  municipal  charac- 
ter in  supplying  its  citizens  with  gas  or  water,  the  extent  of  a 
city's  police  power  with  respect  to  the  right  to  use  the  streets 
for  public  improvements  was  thus  broadly  stated  as  follows: 

"The  primary  use  of  streets  in  cities  and  boroughs  is  not 
confined  to  travel  or  transportation.   As  to  the  uses  for 
which  such  highways  are  acquired  and  to  which  they  are 
appropriated,  we  quote  from  the  McDevltt  case  above  cited: 
'The  necessity  for  drainage;  for  a  water  supply;  for  gas 
for  purposes  of  lighting;  for  natural,  or  fuel  gas,  for 
heat;  for  subways  for  telegraph  and  other  wires;  and  for 
other  urban  necessities  or  conveniences,  gives  to  the 
municipality  a  control  over  the  sub-surface  that  the  town- 
ship has  not.   Property  in  a  city  is  no  less  sacred  than 
property  in  the  country.   The  title  of  the  owner  is 
neither  better  nor  worse  because  of  the  location  of  his 
land.   But  its  situation  may  subject  it  to  a  greater  ser- 
vitude in  favor  of  the  public  in  a  large,  compactly  built 
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city  than  would  be  imposed  upon  it  in  the  open  country. 
The  city  has  the  right  to  use  the  streets  and  alleys  to 
whatever  depth  below  the  surface  It  may  be  desirable  to  go, 
for  sewers,  gas  and  water  mains,  and  any  other  urban  uses. 
In  taking  the  streets  for  these  necessary  or  desirable  pur- 
poses it  is  acting  not  for  its  own  profit  but  for  the  public 
good.   It  is  the  representative  of  the  inhabitants  of  the 
city,  considering  their  health,  their  family  comfort,  and 
their  business  needs;  and  every  lot  owner  shares  in  the 
benefits  which  such  an  appropriation  of  the  streets  and 
alleys  confers.   If  the  city  abridges  his  control  over  the 
soil  in  and  under  the  street,  it  compensates  him  by  making 
him  a  sharer  in  the  public  advantages  that  result  from 
proper  drainage,  from  an  abundant  water  supply,  from  the 
general  distribution  of  gas,  and  the  like.'"   (pp.381-382. ) 

It  is  ;nerely  the  construction  of  the  facility  with  which  the 
City  and  County  is  concerned.   The  present  situation  thus  is  unlike 
that  presented  in  the  Postal-Telegraph  case  previously  discussed 
where  the  facility  was  the  extension  of  a  competitive  railway 
system  already  in  operation  and  was  subject  to  use  only  for  "purely 
proprietary"  purposes.   For  these  reasons  it  is  my  opinion  that 
Section  752  can  be  applied,  as  a  proper  exercise  of  the  police 
power,  to  compel  the  private  utilities  concerned  to  relocate  their 
lines  without  expense  chargeable  to  the  City  and  County. 

In  regard  to  the  franchise  held  by  the  Pacific  Gas  &  Electric 
Company,  there  is  another.  Independent  reason  why  the  burden  of 
relocating  its  lines  is  not  chargeable  to  the  City  and  County. 
Section  7  of  the  ordinance  which  granted  the  franchise  on  December 
^,  1939  (No.  413,  Series  of  1939)  provides  as  follows: 

"The  grantee  shall  (a)  construct,  install  and  maintain 
all  pipes  and  appurtenances  in  conformity  with  all  the  law- 
ful ordinances,  rules  and  regulations  heretofore  or  hereafter 
adopted  by  the  Board  of  Supervisors,  or  other  legislative 
body  of  the  city,  in  the  exercise  of  the  police  powers  of 
the  city;  .... 

"(d)   remove  or  relocate  without  expense  to  the 

city  any  facilities  installed,  used  and  main- 
tained under  the  franchise  hereby  granted,  if 
and  when  made  necessary  by  any  lawful  change 
of  grade,  alignment  or  width  of  any  street, 
or  by  any  work  to  be  performed  under  the   ^^ 
governmental  authority  of  the  city.    .  .  . 

Such  provision  in  the  franchise  is  authorized  under  Section  19  of 
Article  XI  of  the  State  Constitution  providing  for  issuing  fran- 
chises to  utilities  "upon  such  conditions  and  under  such  regula- 
tions as  the  municipality  may  prescribe  under  its  organic  law. 


Opinion  No.  IO36 
January  12,  1956 
Page  7 

Even  before  the  191I  amendment  regulation  of  franchises  by  the 
municipality  was  held  to  be  authorized  by  the  terms  of  this  section 
and  under  the  police  power  (Const.,  Art  XI,  §11).    Merced  Falls 
Gas  &  Electric  Co.  v.  Turner,  supra;  Matter  of  Keppelmann,  Ibb  Cal. 
770-  see  Sullivan  v  ^an  l^'rancisco  Gas  &  Electric  Co.,  i48  Cal.  368, 
370.    Pursuant  to  these  provisions  since  the  enactment  of  the 
Broughton  Act  in  1905  there  has  been  clear  statutory  authority  for 
a  municipality  to  place  conditions  on  granting  a  franchise  to  a 
utility;  Section  6002  of  the  Public  Utilities  Code  now  contains  the 
appropriate  section  of  the  Broughton  Act: 

"The  grantor  may,  in  such  a  franchise,  impose  such 
other  and  additional  terms  and  conditions  not  in  conflict 
with  this  article,  whether  governmental  or  contractual  in 
character,  as  in  the  judgment  of  the  legislative  body 
thereof  are  to  the  public  interest."   (Also  see  Public 
Utilities  Code  §6203.) 

Thus,  there  is  no  doubt  that  a  municipality  as  the  party  to 
that  contract  which  a  franchise  constitutes  when  accepted  has  the 
right  to  impose  contractual  conditions  therein  even  beyond  the  scope 
of  the  police  power  in  order  to  secure  to  the  public  its  primary 
right  to  the  use  of  the  streets,  as  a  municipal  affair  within  the 
legislative  competence  of  every  municipality.   Sincerney  v.  City  of 
Los  Angeles,  53  Cal.  App.  440,  446;   Ralsh  v.  Myers,  27  Cal.  2d  YY3; 
Re  Southern  California  Edison  Co.  Ltd.,  Decision  Mo.  36450, 
Apniicr.tion  No.  '^5458,  51  Public  Utilities  Reps.  (New  Series)  page 
29  (June  22,  1943):   Todd  v.  Citizens'  Gas  Co.,  46  F.  2d  855: 
Central  Kentucky  Natural  Gas  Co.  v.  City  or  Mt«  Sterling,  32  F.  2d 
33Srj — Monroe  v.  Detroit  M.  &  P.  Short  Line,  143  Mich.  315,  106  N.W. 
704;  Cassldy  v.  Ohio  Public  Service  Co.,  y8  Ohio  App.  221,  69  N.E. 
2d  648;  Chrysler  Light  &  ^ower  Co.  v.  City  of  Belfield,  58  N.D.  33, 

224  N.w.~8Tr:: 

The  City  and  County  of  San  Francisco,  pursuant  to  its  plenary 
powers  over  municipal  affairs  and  pursuant  to  authorization  con- 
tained in  its  Charter  (Section  2),  has  likewise  provided  by  ordi- 
nance that  "(t)he  ordinance  granting  any  such  franchise  shall 
specify  therein  the  conditions  upon  which  the  same  is  granted  and 
prescribe  such  regulations  respecting  the  exercise  thereof  as  may 
be  deemed  necessary  and  proper."   (§4,  Ordinance  No.  276,  Series 
of  1939,  finally  passed  August  28,  1939,  approved  by  Mayor, August 
30,  1939.)    Also,  "(i)t  is  a  general  principle  of  construction, 
too  well  established  to  require  discussion,  that  grants  of  fran- 
chises and  special  privileges  by  the  state  to  private  persons  or 
corporations  are  to  be  construed  most  strongly  in  favor  of  the 
public,  and  that,  where  the  privilege  claimed  is  doubtful,  nothing 
is  to  be  taken  by  mere  implication  as  against  public  rights. 
Clark  V.  City  of  Los  Angeles,  I60  Cal.  30,  39;   also  Spring  Valley 
Water  Works  v.  City  and  County  of  San  Francisco,  52  Cal.  Ill; 
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Bartram  V.  Central  Turnpike  Co.,  25  Cal.  283;  United  Railroads  v. 
City  and  County  or  San  Francisco,  supra.   The  latter  case  is  a 
strong  holding  that  the  police  power  of  the  city  extended  to  a 
private  railway  company  operating  under  franchise  to  the  extent 
that  the  use  of  its  tracks  could  be  Interfered  with  in  order  to 
allow  construction  of  the  Municipal  Railway,  without  compensation 
to  the  private  carrier;  as  long  as  there  was  no  arbitrary  exercise 
of  power,  the  new  arrangements  were  held  justified  under  the  power 
to  control  traffic  and  regulate  the  streets. 

Under  these  authorities  it  is  my  opinion  that  Section  7, 
quoted  above  from  the  Pacific  Gas  &  Electric  Co.  franchise,  gives 
the  City  the  contractual  right  to  require  performance  of  the  de- 
sired relocation  without  cost  to  it.   Clause  (a),  quoted  above,  re- 
quires maintenance  of  all  facilities  in  accordance  with  lawful 
police  power  ordinances  heretofore  or  hereafter  adopted.   Section 
752  of  the  Public  Works  Code,  having  been  adopted  in  1909  (Ordi- 
nance No.  841,  New  Series)  was  thus  in  contemplation  of  the  parties 
at  the  time  of  the  awarding  of  this  franchise  and  is  thus  properly 
treated  as  incorporated  into  the  franchise.  Further,  clause  (d), 
above  quoted,  as  an  Independent  provision  goes  beyond  the  scope  of 
the  police  power  to  require  relocation  without  expense  to  the  City 
"if  and  when  made  necessary  ...  by  any  work  to  be  performed  under 
the  governmental  authority  of  the  city."   Under  the  rules  of  con- 
struction just  discussed,  "governmental  authority"  is  to  be  read  as 
"under  the  authority  of  the  government"  since  it  is  the  official 
sanction  and  public  purpose  of  governmental  action  to  which  such 
phrase  is  intended  to  refer.  Victoria  v.  Village  of  Muscoda,  228 
Wis.  455,  279  N.W.  663,  665  (despite  nature  of  activity,  authority 
is  governmental  when  officers  are  performing  official  duties);  City 
of  Pasadena  v.  Railroad  Commission,  I83  Cal.  526  (municipal  corpora- 
tlon  does  not  lose  its  character  as  entity  of  government  because  of 
varying  nature  of  its  functions);   Irllarry  v.  City  of  San  DlegO:> 
supra;  Marin  Water  &  Power  Co.  v.  Town  of  Sausalito,  supra^   Since 
the  Instant  relocation  will  take  place  under  authority  of  the  City 
and  County,  it  is  properly  chargeable  to  Pacific  Gas  &  Electric  Co.. 
as  grantee  of  the  franchise  and  as  bound  by  the  terms  thereof. 

CONCLUSION 

You  are  advised  that  you  may  properly  proceed  under  the  terms 
of  Section  752  of  the  Public  Works  Code  to  effect  relocation  of  the 
appropriate  utility  lines  in  connection  with  the  construction  of  the 
Exhibit  Hall. 

Respectfully  submitted, 

TO:   SHERMAN  P.  DUCKEL,  Director 

Department  of  Public  Works 

260  City  Hall,  San  Francisco  2  DION  R.  HOLM, 

City  Attorney. 
RMD/TJB 
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SUBJECT:   CREDIT  TOWARD  RETIREMENT  FOR  PRESENT  POLICEMEN  AND 
FIREMEN  WHO  SERVED  UNDER  PERMANENT  APPOINTMENT  AS 
MISCELLANEOUS  EMPLOYEES  BETWEEN  THE  YEARS  1922-1932; 
MAY  THE  BOARD  OF  SUPERVISORS  GRANT  CREDIT  FOR  FIRST 
SIX  MONTHS  OF  SERVICE? 

Dear  Sir: 

You  have  communicated  to  me  the  following  request  for  opinion: 

REQUEST 

"In  accordance  with  your  Opinion  7^904,  an  ordinance  was 
finally  adopted  by  the  Board  of  Supervisors  on  December  5j 
1955  granting  to  miscellaneous  employees  and  teachers  who 
received  their  permanent  civil  service  appointments  or 
permanent  teachers  appointed  between  1922  and  1932,  the 
right  to  elect  to  pay  their  contributions  for  their  first 
six  months  of  service  and  thereby  receive  credit  for  this 
service  toward  their  retirement  credited  service. 

"We  find  now  that  a  few  members  of  the  police  and  fire 
departments  who  started  their  miscellaneous  service  during 
the  period  stated  above  and  have  since  transferred  by 
appointments  as  policemen  and  firem.en  who  according  to  the 
Retirement  System  due  to  the  fact  that  they  are  now  under 
police  section  168.1  or  fire  section  171-1  are  not  included 
under  the  benefits  as  expressed  in  your  opinion  #904. 

"In  view  of  your  opinion  tt^Oh,   would  you  kindly  give  me 
your  opinion  whether  credit  can  be  given  for  the  six  months 
of  permanent  service  as  a  miscellaneous  employee  prior  to 
entering  the  police  or  fire  department  for  tne  first  months 
they  worked  between  the  years  1922  and  1952  for  the  purpose 
of  calculating  retirement  benefits  when  and  if  so  allowed 
by  the  Board  of  Supervisors  by  ordinance." 

OPINION 

I  find  myself,  regrettably,  forced  to  answer  your  inquiry  in  the 
negative.   Such  conclusion  appears  demanded  by  reason  of  the  fact 
that  the  charter  provisions  governing  retirement  benefits  for  the 
concerned  policemen  (Sections  168.1  et  seq)  and  firemen  (Sections 
171.1  et  seq)  make  no  provision  for  granting  credit  for  the  service 
referred  to  by  you  as  having  been  performed  by  them  during  the  years 
1922-1932.   Thus,  the  instant  legal  situation  is  unlike  that  which 
was  advised  upon  when,  in  my  Opinion  No.  904,  it  was  stated  that 
certain  prior  service  credit  could  then  be  allowed  to  miscellaneous 
officers  and  employees  who  were  members  of  the  retirement  system 
under  Charter  Sections  I65  and  I65.2. 
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In  said  opinion,  and  in  my  Opinion  No.  67I  (March  9,    1953  -  involv- 
ing grantin;^  retirement  credit  for  certain  prior  service  under 
'temporary"  appointment),  it  was  pointed  out  that  Section  I65.2 
made  specific  provision  for  the  allowance  of  "prior  service  '  credit 
because;  in  the  recitation  of  what  service  was  to  be  credited  tov/ard 
retirement;  the  following  is  set  forth: 

"(G)  The  following  time  and  service  shall  be 
included  in  the  computation  of  the  service  to  be 
credited  to  a  member  for  the  purpose  of  determining 
whether  such  member  qualifies  for  retirement  and  calcu- 
lating benefits: 

1) 

'2) 

;3 

4)  Prior  service  determined  and  credited  as 
prescribed  by  the  board  of  supervisors  for  persons 
who  are  members  under  section  165.'' 

The  "service  credit"  law  covering  the  concerned  policemen  is  found 
m  Charter  Section  168.I.9,  and  that  relating  to  the  concerned  fire- 
men is  contained  in  Charter  Section  I7I.I.9.   In  neither  of  these 
sections  is  there  anything  of  the  nature  of  the  prior  service  credit 
provisions  found  in  Section  I65.2  (G)  (4),  as  set  forth  in  full  above 
That  is  J  neither  Section  168.I.9  nor  Section  171.1.9  provides  for 
power  in  the  Board  of  Supervisors  to  grant  credit  for  ''prior  service" 
-  i.e.^  service  which,  when  performed^  did  not  qualify  one  for  mem- 
bership In,  or  benefits  under,  a  retirement  system,  (See  my  Opinions 
904  and  797  (March  5>  1954)) 

It  is  to  be  noted  that  Sections  l6S.l,9  and  171.1.9  provide  retire- 
ment credit  (to  the  concerned  policemen  and  firemen)  for  service 
rendered  ''in  other  offices  and  depax'tments'',  but  only  for  time  served 
"while  a  member  of  the  retirement  system''.  The  difference  in  language 
between  Section  I65.2  (G)  (4)  and  Sections  I68.I.9  and  171.1.9 
requires  me  to  conclude  that  the  electorate  intended  that  no  ''prior 
service'  credit  might  be  allowed  by  the  Board  of  Supervisors  to  such 
policemen  and  firemen.  (McCarthy  v.  Board  of  Fire  Commissioners,  37 
Gal.  App.  495) 

You  are  advised  as  set  forth  above , 

Respectfully  submitted, 

.  DION  R.  HOLM 

WPB/bjI/  City  Attorney 

To:  Hon,  James  Leo  Halley 

Member  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2 
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SUBJECT:   RIGHT  OP  SAN  FRANCISCO  TO  ASSIGN  TECHNICAL  EXPERTS 

FROM  THE  ASSESSOR'S  OFFICE  TO  ASSIST  IN  REASSESSMENT 
PROGRAM  OF  NORTHERN  CALIFORNIA  COUNTIES  RECENTLY 
DAMAGED  BY  FLOOD. 


Gentlemen: 

I  have  your  following  request  for  an  opinion: 

REQUEST 

"Enclosed  is  a  copy  of  a  letter  dated  January  16, 
1956,  addressed  to  the  Board  of  Supervisors  by  the 
Honorable  Russell  L.  Wolden,  Assessor,  in  which  author- 
ization is  requested  for  assignment  of  technical  experts 
from  the  Assessor's  office  to  work  on  the  reassessment 
prograr.i  in  neighboring  Northern  California  counties 
wherein  properties  have  been  damaged  by  the  recent  flood. 

"The  request  of  the  Assessor  will  appear  on  the 
calendar  of  the  Finance  Committee  for  its  meeting  to 
be  held  on  Wednesday,  January  iBth,  commencing  at 
3:00  p.m.   In  the  meantime  the  Board  has  requested, 
upon  motion  of  Supervisor  McMahon,  that  you  inform 
the  Finance  Committee  whether  or  not  the  authoriza- 
tion requested  by  the  Assessor  may  be  granted  legally 
bjf  the  Board  of  Supervisors." 

The  letter  from  Assessor  Russell  L.  Wolden  reads  as 
follows : 

"I  know  that  you.  are  concerned  over  the  havoc  wrought  in  our 
neighboring  Northern  California  counties  from  the  floods  of 
recent  weeks. 

"At  a  recent  meeting  of  the  Executive  Committee  of  the 
State  Association  of  County  Assessors,  committee  members 
were  advised  that  in  some  counties  property  damage  ran 
as  high  as  40^.   At  my  request  the  committee  adopted  a 
resolution  proposing  that  counties,  fortvinate  enough  to 
escape  flood  damage,  assist  the  assessors  in  the  stricken 
areas  in  the  task  of  reappraising  the  damaged  properties. 
In  offering  technical  assistance  to  the  assessors  in  the 
flood  damaged  counties,  the  Assessors'  Committee  recog- 
nized that  many  assessors  v;ere  not  adequately  staffed  to 
complete  the  revaluation  studies  within  the  statutory  time 
limit. 
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"In  line  with  the  recommendations  made  by  the  Committee^ 
I  am  requesting  your  Honorable  Board  herewith  to  author- 
ize me  to  assign  technical  experts  from  this  office  to 
work  on  the  reassessment  program  in  the  affected  counties. 

"This  outside  work  would  be  programed^  of  course,  without 
any  neglect  of  our  own  responsibilities  in  preparing  an 
annual  Assessment  Roll  for  the  City  and  County  of  San 
Francisco.  The  approval  of  your  Board  to  this  program 
would  involve,  I  believe,  permission  to  leave  San 
Francisco  and  for  the  payment  of  the  per  diem  allowance 
for  the  limited  number  of  appraisers  to  be  dispatched 
from  this  office. 

"I  will  be  pleased  to  provide  your  Honorable  Board  v;ith 
any  further  information  you  may  require  in  connection 
with  this  request." 

OPINION 

It  is  a  fundamental  principle  of  governmental  law  that  the 
authorities  of  a  city  or  a  county  are  trustees  of  the  public  funds 
ujider  their  control  and  that  the  very  nature  of  the  trust  created 
limits  them  in  their  expenditure  of  such  funds  to  those  public  muni- 
cipal or  county  purposes  which  are  of  direct  benefit  to  the  people 
of  the  governmental  subdivision  they  serve.   Constitutional  provis- 
ions prohibit  any  gift  of  such  fujids  to  private  persons  and  it  has 
likewise  been  held  by  the  courts  of  this  State  that  these  same  con- 
stitutional restraints  prohibit  the  expenditure  of  such  funds  extra - 
territorially  for  the  benefit  of  other  communities.   Thus,  in  the 
case  of  Chapman  v.  Fullerton,  90  Cal.  App.  463,  468,  the  court  pointed 
out  as  follows : 

"It  thus  appears  that  appellant's  demand  against  the 
City  of  Fullerton  for  the  payment  of  $2,800  was  not  based 
upon  the  amount  of  actual  services  rendered  or  money  ex- 
pended for  or  on  behalf  of  said  city,  but  included  services 
performed  and  money  expended  extraterrltorially  for  the 
benefit  of  other  portions  of  Orange  County,  including  three 
other  municipalities  therein;  and,  therefore,  it  is  manifest 
that  irrespective  of  whether  the  allocation  of  the  portions 
of  the  expense  attached  to  said  investigation  was  arbitrar- 
ily fixed  by  appellant  or  was  agreed  to  in  advance  by  the 
marshal  and  ratified  by  the  trustees  the  payment  of  appel- 
lant's demand  by  the  City  of  Fullerton  would  result  in  the 
expenditure  of  an  undetermined  amount  of  the  funds  of  the 
city  for  the  extraterritorial  purpose  of  helping  to  police 
and  pay  the  debts  of  other  municipalities,  v/hich,  of  course, 
would  be  clearly  contrary  to  lai^/  and  in  violation  of  the 
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trust  imposed  upon  those  having  control  of  the  city's  funds. 
(Sec.  31j  Art.  IV,  Constitution  of  California;  Johnson  v. 
County  of  Sacramento,  137  Cal.  204  [69  Pac.  962];  South 
Pasadena  v.  Terminal  Ry.  Co.,  109  Cal.  315  [^1  Pac.  1093]; 
City  of  Areata  v.  Green,  I56  Cal.  759  [106  Pac.  86];  City 
of  Fort  Bragg  v.  Brandon,  4l  Cal.  App.  227  [ I82  Pac.  454].)" 

Also  see  the  case  of  Patty  v.  Colgan,  97  Cal.  251^  where 
the  court  held  that  an  ordinance  appropriating  the  sum  of  $5,000.00 
for  the  benefit  of  sufferers  of  the  Tia  Juana  flood  was  illegal  and 
in  violation  of  Section  31  of  Article  IV  of  the  Constitution. 

Under  the  provisions  of  the  California  Disaster  Act,  Div- 
ision 1 ,   Article  1,  Chapter  1,  Sections  150O-I6OI  of  the  Military  and 
Veterans  Code,  cities  and  covmties  are  authorized  to  enter  into 
mutual  aid  agreements  on  a  regional  basis  which  are  of  benefit  to 
each  of  the  parties  to  the  agreement  by  reason  of  the  commitments 
therein  provided  for  mutual  assistance  in  the  event  of  a  disaster. 
Pursuant  to  this  statutory  authority  the  City  and  County  of  San 
Francisco  became  signatory  to  the  California  Disaster  and  Civil 
Defense  Master  Mutual  Aid  Agreement  which  is  effectuated  by  oper- 
ational plans  adopted  pursuant  thereto  by  the  cities  and  counties 
comprising  a  particular  region  who  have  entered  into  the  master  agree- 
ment . 

I  find  in  checking  v;ith  our  San  Francisco  Disaster  Council 
that  there  is  no  operational  plan  in  effect  providing  for  mutual 
assistance  in  reassessment  problems  arising  from  a  disaster  and  that 
this  service  is  not  one  of  the  disaster  services  presently  contem- 
plated by  such  agreements.   Consequently,  there  is  no  existing 
contractual  obligation  which  would  legally  justify  the  assignment  of 
appraisers  employed  by  the  City  and  County  of  San  Francisco  to  per- 
form reassessment  services  for  other  counties. 

The  Governor  of  the  State  of  California  is  empowered  by  the 
provisions  of  Section  158O  of  the  Military  and  Veterans  Code  to  pro- 
claim a  state  of  extreme  emergency  in  an  area  or  region  affected  or 
likely  to  be  affected  thereby  at  the  request  of  the  mayor  or  chief 
executive  of  a  city  or  by  the  chairman  of  the  board  of  supervisors 
of  a  county.   During  the  period  of  extreme  emergency  Section  158I  of 
the  Code  provides  that  the  Governor  shall  have  complete  authority 
over  all  agencies  of  State  Government  in  order  to  effectuate  the  pur- 
poses of  the  California  Disaster  Act.  When  pursuant  to  this  emergency 
authority  the  Governor  orders  the  officers,  employees,  or  agencies  of 
any  county,  city  and  coujity,  city  or  district  to  perform  duties  out- 
side their  respective  agencies,  Section  1587  of  the  Code  provides  that 
any  services  performed  or  expenditures  made  in  connection  therev/ith 
by  any  such  agency  shall  be  deemed  conclusively  to  be  for  the  direct 
protection  and  benefit  of  the  inhabitants  and  property  of  such  agency. 
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No  call  has  been  made  on  the  City  and  County  of  San 
Francisco  pursuant  to  the  foregoing  emergency  powers  of  the  Governor, 
hence  these  provisions  of  law  do  not  under  present  circumstances 
constitute  legal  authority  to  provide  the  assistance  to  other  counties 
suggested  by  Assessor  V/olden. 

It  is  with  regret  that  I  am  forced  to  advise  you  that  under 
conditions  as  they  exist  at  the  present  time,  no  request  having  been 
made  by  the  Governor  to  perform  the  services  described,  there  is  no 
legal  authority  existing  in  either  the  Board  of  Supervisors  or  the 
Assessor  to  assign  appraisers  of  the  City  and  County  to  other  counties 
to  assist  in  their  reassessment  programs  and  pay  their  salaries  and 
per  diem  expenses  v/hile  they  are  so  engaged. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

To:  Board  of  Supervisors 
235  City  Kail 
San  Francisco  2 

Attention:   John  R.  McGrath 

Clerk  of  the  Board 

TJB/JC 


OPINION  NO.  1039 
January  19,  1956 

SUBJECT:  FILL  AGAINST  FENCE  AT  NOE  VALLEY  BRANCH 
LIBRARY,  OBLIGATION  OF  CITY  AND  PRIVATE 
OWNER  IN  CONNECTION  THEREWITH 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"V/e  have  been  requested  by  the  Library  Department  to 
Include  in  our  1956-1957  budget,  the  repair  of  its  wooden 
fence  along  the  south  property  line  of  the  Noe  Branch 
Library. 

"From  our  investigation  it  appears  as  shov/n  on  the 
attached  sketch,  SSP-5120,  that  the  original  configuration 
of  the  ground  abutting  this  back  property  line  v;as  below 
the  curb  elevation  of  the  back  fence  as  indicated  by  the 
line  marked  "Slope  of  lots  A  &  C."  Subsequent  to  con- 
struction of  the  library  fence,  the  owner  of  Lot  B 
evidently  filled  the  rear  of  his  property  up  against  the 
fence  to  such  a  level  as  to  cause  the  fence  to  bow  out  on 
to  the  Library  property. 

"Before  doing  any  further  work  on  this  matter,  which 
actually  would  involve  the  construction  of  a  retaining 
wall  at  considerable  expense,  if  the  fill  is  to  remain, 
I  wish  to  know  if  this  work  is  the  obligation  of  the  City 
or  if  perhaps  the  construction  of  the  wall,  or  repair  of 
the  fence  and  removal  of  the  supported  free  material  which 
would  be  a  cheaper  solution,  is  the  obligation  of  the 
owner  of  Lot  B. 

"Will  you  therefore,  at  your  earliest  convenience, 
please  advise  me  as  to  the  responsibility  of  either 
party  and  as  to  the  action  that  should  be  taken  to  remedy 
the  situation," 

Attached  to  your  request  is  a  sketch  illustrating  the  terrain 
features  and  changes  made  therein  by  the  adjoining  owner  involved 
in  the  problem  giving  rise  to  your  request. 

OPINION 

Restating  the  problem  posed  it  is  this:  The  owner  of  the  real 
property  adjoining  a  portion  of  the  City's  property  whereon  the  Noe 
Valley  Branch  Library  is  situated,  by  filling  has  raised  the  level 
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of  his  land  above  that  of  the  City's  land  without  providing  any 
means  effectively  to  prevent  the  soil  used  in  filling  from  being 
deposited  on  the  City's  property  and  damaging  the  City's  fence 
constructed  along  the  line  dividing  the  properties. 

It  appears  from  the  sketch  attached  to  your  request  that  the 
land  of  the  adjoining  ovmer  in  Its  natural  state  received  adequate 
lateral  support  from  the  City's  land  in  its  natural  state  and  a 
concrete  curb  along  the  line  dividing  the  properties. 

I  have  also  been  advised  by  a  representative  of  the  Library 
Department  that  the  adjoining  owner  has  voiced  complaints  concern- 
ing the  City's  failure  to  provide  support  sufficient  to  prevent  his 
filled  land  from  falling  upon  the  City's  property. 

The  general  rule  is  that  one  may  use  his  land  for  any  lawful 
purpose,  without  being  answerable  for  the  consequences,  provided 
he  exercises  ordinary  care  and  skill  to  prevent  unnecessary  Injury 
to  adjacent  owners.  1  Cal.  Jur.  729. 

It  is  also  the  rule  in  California  that  each  coterminous  owner 
is  entitled  to  the  lateral  and  subjacent  support  which  his  land  in 
its  natural  state  receives  from  the  adjoining  land,  subject  to  the 
right  of  a  land  owner  to  excavate  his  own  land,  freed  from  the 
absolute  right  of  lateral  support  in  the  owner  of  the  adjacent  land, 
if  the  conditions  specified  in  Civil  Code  §832  are  complied  with. 
However,  this  rule  applies  to  the  support  of  land  in  its  natural 
state  and  affords  protection  in  the  case  of  excavation  on  the  ad- 
joining land.  It  affords  no  right  to  one  owner  to  compel  the  ad- 
joining owner  to  augment  the  natural  support  furnished  by  his  land 
to  that  of  the  former  by  erection  of  a  retaining  wall  or  other  sup- 
porting barrier  so  as  to  support  an  artificial  condition  super- 
imposed on  the  natural  state  of  the  former's  land. 

Consequently  in  the  case  here  at  hand,  the  adjoining  owner  by 
raising  the  grade  of  his  land  could  not  Impose  any  duty  of  support 
thereof  upon  the  City. 

Where  one  property  owner  raises  the  grade  of  his  land,  it  is 
his  duty  to  protect  the  property  of  the  adjoining  owner  from  injury 
occasioned  by  changing  the  grade.   Kennedy  v.  Rosecrans  Gardens,  Inc. 
114  C.A.  2d  87  [249  P.  2d  593 J ;  Slme  v.  Jensen  213  Minn.  476; 
7  N.W.  2d  325. 

Here,  the  City  is  under  no  obligation  to  build  a  wall  to  pro- 
tect against  the  dirt  encroaching  upon  the  City's  property  from 
the  adjoining  filled  land.  The  duty  is  that  of  the  adjoining 
owner.  As  a  corollary,  the  right  to  require  such  protection  is 
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the  City's.  Further,  the  retaining  wall  or  other  structure  to  keep 
the  raised  land  from  falling  cannot  be  erected  upon  the  City's 
land  without  constituting  an  invasion  of  the  City's  right  as  owner 
to  its  exclusive  use  and  enjoyment. 

In  conclusion,  you  are  advised  that  it  is  the  obligation  of 
the  owner  of  the  private  property  adjoining  the  Noe  Valley  Branch 
Library  property  to  repair  all  damage  heretofore  caused  to  the 
fence  and  City  property  and  to  take  steps  effectively  to  protect 
the  City's  property  from  any  further  damsige  and  encroachment, 
either  by  removal  of  the  fill  or  by  the  construction  of  a  barrier 
on  his  own  property. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Sherman  P.  Duckel 

Director,  Department  of  Public  V/orks 
260  City  Hall 
San  Francisco  2 


JJT/GEB 


Opinion  Mo.  1040 
January  IS,    1956 

SUBJECT:   COMMERCIAL  /''J^VERTI SING  SIGNS  PAINTED  ON  DWELLINGS 
LOCATED  IN  FIRST  OR  SECOND  RESIDENTIAL  DISTRICTS. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

REQUEST 

"A  recent  hearing  before  the  District  Attorney  involved 
a  case  where  the  owner  had  painted  a  commercial  advertise- 
ment on  the  side  of  his  dwelling  which  is  located  in  a 
First  Residential  District ^  and  now  claims  the  right  to 
retain  the  sign,  even  though  required  by  the  District 
Attorney  to  transfer  the  business  to  a  coirmercial  location. 

"The  Department  of  City  Planning  presented  to  the  District 
Attorney  your  Opinion  dated  April  2,    1937  relating  to  bill- 
boards erected  in  a  First  Residential  District.   Hov;ever^ 
the  District  Attorney  upon  reviewing  the  opinion  felt  that 
an  opinion  relating  specifically  to  the  painting  of  commer- 
cial signs  on  buildings  in  residential  districts  would  be 
desirable  in  view  of  the  pending  case  before  them. 

"The  Department  of  City  Planning,  therefore,  would  appre- 
ciate an  opinion  relating  to  zoning  and  covering  the  fol- 
lovjing  detailed  case: 

"The  dv;elling  in  question  is  located  in  a  First 
Residential  District  and  the  south  side  of  the 
dwelling  is  used  for  the  advertising  of  the  busi- 
ness which  had  formerly  been  conducted  illegally 
in  the  dwelling. 

"The  District  Attorney  has  requested  that  we 
obtain  an  opinion  relating  to  the  specific  ques- 
tion: 

"Can  a  commer'cial  advertising  sign  be  painted  on 
a  dwelling  located  in  either  a  First  or  Second 
residential  District?" 

OPINION 

Part  II,  Chapter  II  of  the  San  Francisco  Municipal  Code,  City  Planning 
Code,  Sections  3  and  4,  provide  as  follows: 
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"SEC.  3.   First  Residential  District.   In  a  First  Residential 

District  no  building  or  premises  shall  be  used  and  no  other 

building  shall  be  constructed  or  altered  which  is  arranged, 

intended  or  designed  to  be  used  for  any  purpose  other  than 
for: 

Single  family  dwelling; 

b)  School; 
^c)  Church; 
[d)  Community  Club  House; 

o)  Nurseries,  farms,  truck  gardens  and  greenhouses; 

f )  The  usual  accessories  located  on  the  same  lot 

v;ith  these  various  buildings  not  involving  the 
conduct  of  a  business,  but  including  the  office 
of  a  musician,  physician  or  dentist  or  other 
person  authorized  by  laiv  to  practice  medicine 
when  situated  in  the  same  dwelling  used  by  such 
person  as  his  or  her  place  of  residence;  and  a 
garage  or  group  of  garages  containing  space  for 
passenger  automobiles  for  the  exclusive  use  of 
the  tenants  in  the  main  building  on  the  premises; 
(em.phasis  added) 
(g)   .  .  ." 

''SEC.  4.   Second  Residential  District.   In  a  Second  Residential 
District  no  building  or  premises  shall  be  used  and  no  building 
shall  be  constructed  or  altered  which  is  arranged,  designed  or 
intended  to  bo  used  for  any  purpose  other  than  the  purposes 
specified  in  Section  3  of  this  Article  and  those  of  a: 

a)  Tenement  house  or  apartment  house; 

*bj  Plat; 

c)  Boarding  or  lodging  house; 
dj  Hotel; 

e)  Library; 

f)  Police  Station; 
)   Fire  Station; 

h)   Health  Institutions;  Home  for  the  Aged  and  Nursing 

Homes;  for  the  accommodation  of  not  to  exceed  elght(3) 
inmates;  Day  Nursery  or  Nursery  School, provided, 
however,  that  no  sign,  advertising  matter  or  other 
device  of  any  character  shall  be  displayed  on  any 
portion  of  the  exterior  of  such  building  or  prem- 
ises which  V7111  give  any  outward  indication  of  the 
character  of  its  occupancy." 

The  power  of  municipalities  to  enact  zoning  ordinances  is  too  well 
recognized  to  require  repetition  of  general  principles.   Kort  vs. 
City  of  Los  Angeles,  52  Cal .  App.  2d  8o4  at  S08, 
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The  police  power  has  been  defined  as  follows: 

"...  is  the  inherent  right  of  people  through  organ- 
ized government  to  protect  their  health;,  life,  limb,  indi- 
vidual liberty  of  action,  property,  and  to  provide  for  public 
order,  peace,  safety  and  welfare.   .  .  .  Thus  the  safeguard- 
ing of  the  public  welfare,  in  the  most  comprehensive  sense 
of  that  term,  is  the  basis  which  both  creates  and  requires 
the  exertion  of  the  police  power  with  consequent  and  unavoid- 
able restrictions  on  individual  actions  and  the  use  of  prop- 
erty. " 

6  McQUILLIN.  Municipal  Corporations 
(Sec.  24.10,  3rd  ed.'  19^9); 

Vol.  27  SOUTHERN  CALIFORNIA  LAW  REVIEW, 

p.  152. 

The  police  power  as  evidenced  by  zoning  ordinances  has  a  much  wider 
scope  than  the  mere  suppression  of  the  offensive  uses  of  property  and 
it  acts  not  only  negatively,  but  constructively  and  affirmatively  for 
the  promotion  of  the  public  welfare.   Miller  vs.  Board  of  Public  Works 
of  the  City  of  Los  Angeles,  195  Cal .  477. 

The  police  power  is  not  restricted  to  the  suppression  of  nuisances. 
It  includes  the  regulation  of  the  use  of  property  to  the  end  that  the 
public  health,  morals,  safety,  and  general  welfare  may  not  be  impaired 
or  endangered.   Zoning  deals  with  many  uses  of  property  which  are  in 
no  way  harmful.   City  of  Los  Angeles  v.  Gage,  127  Cal.  App.  2d  442, 

The  power  of  a  municipality  to  regulate  the  carrying  on  of  certain 
lawful  occupations  therein  includes  the  power  to  confine  the  carrying 
on  of  the  same  to  certain  limits,  whenever  such  restrictions  may 
reasonably  be  found  necessary  to  subserve  the  ends  for  which  the 
police  power  exists,  viz.,  to  protect  the  public  health,  morals, 
safety,  and  comfort.   Ex  Parte  Hadacheck,  I65  Cal.  4l6. 

A  municipal  regulation  is  not  rendered  Invalid  by  the  mere  fact  that 
private  rights  are  subject  to  restraint  or  that  loss  will  result  to 
an  individual  from  its  enforcement.   Dennis  vs.  Village  of  Tonka  Bay, 
156  Fed.  2d  672. 

In  terms  of  purposes  served  by  the  police  power  it  has  long  been  held 
that  those  purposes  include  the  safeguarding  of  the  public  health, 
safety,  and  morals,  and,  more  broadly,  the  promotion  of  the  general 
welfare.   General  welfare  over  the  past  years  has  been  construed  in  a 
progressively  broader  sense  and  has  been  construed  in  recent  years  to 
include  public  convenience,  comfort,  prosperity,  financial  security  of 
the  people,  economic  welfare,  and  it  has  been  held  that  the  preserva- 
tion of  property  values  may  be  a  proper  consideration.   27  Southern 
California  Law  Review,  p.  153. 
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In  an  action  to  enjoin  enforcement  of  a  zoning  ordinance  as  to  the 
maintaining  of  a  sign  and  business  of  an  accountant  at  a  dwelling 
house,  it  is  not  a  ground  of  invalidity  of  the  ordinance  that  plain- 
tiff's business  is  lawful,  innocent,  inoffensive  and  dignified. 
Kort  vs.  The  City  of  Los  Angeles,  52  Cal .  App.  2d  8o4. 

The  classification  of  the  use  of  buildings  and  premises  in  a  First 
Residential  District  and  a  Second  Residential  District  outlined  in  . 
the  San  Francisco  Municipal  Code  cited  above  does  not  include  the 
"use"  of  buildings  or  premises  for  commercial  advertising. 

I  am  advising  you,  therefore,  that  commercial  advertising  signs 
painted  on  a  dvjelling  in  either  a  First  Residential  District  or  a 
Second  Residential  District  in  the  City  and  County  of  San  Francisco 
are  in  violation  of  the  zoning  laws. 

Respectfully  submitted, 

DION  R.  HOLM 
PRK/BJW  City  Attorney 


To:   Mr.  Paul  Oppermann 

Director  of  Planning 
100  Larkin  Street 
San  Francisco  2 


OPINIOW  NO.    lOl+l 
January  20,   1956 


SUBJECT:      APPLICATION   OF   PURCHASE  AND   USE  TAX    ORDINANCE   TO 

SALES    OP  EQUIPMENT,   MATERIAL  AW  SUPPLIES   TO  RADIO 
AND  TELEVISION  STATIONS;      RADIO   CORPORATION   OP 
AMERICA. 


Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"This  office  respectfully  requests  the  opinion 
of  the  City  Attorney  regarding  the  application  of  the 
San  Francisco  Purchase  &  Use  tnx  to  sales  of  equipment, 
material  and  supplies  to  radio  and  television  stations 
to  enable  this  office  to  make  ruling  requested  by 
Radio  Corporation  of  America  as  per  attached  letter." 

The  letter  from  Radio  Corporation  of  America  referred  to 
in  your  letter  requests  a  ruling  as  to  vihether  sales  of  equipment, 
material  and  supplies  to  radio  and  television  stations  are  exempt 
from  the  San  Francisco  Purchase  and  Use  Tax  under  the  provisions  of 
subdivision  3  of  Section  l8  relating  to  exemptions, 

OPINIO  N 

Subdivision  3  of  Section  l8  reads  as  follows: 

"(3)   That  the  use  of  tangible  personal  property  employed 
in  the  transportation  or  transmission  of  persons, 
property,  gas,  electricity,  or  communications  by 
persons  engaged  in  the  business  of  transporting 
or  transmitting  such  persons,  property,  gas, 
electricity  or  communications  in  both  intrastate 
and  interstate  or  foreign  commerce,  is  exempt 
from  tax.   This  exemption  shall  not  apply  to 
persons  engaged  in  this  City  and  County  solely  in 
intrastate  business." 

Television  and  radio  stations  transmit  communications  in 
both  intrastate  and  interstate  commerce  and  are  subject  to  the 
Federal  Communications  Act.    (Title  L|.7  Section  l5l  et  seq. 
U.S.G.A.;   Allan  B.  Dumont  Laboratories  v.  Carroll.  l8i|  Fed,  2d 
■153).   Consequently,  the  use  of  tangible  personal  property  employed 
in  such  transmission  is  exempt  from  the  use  tax  under  the  specific 
provisions  of  subdivision  3  of  Section  l8. 
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This  exemption  applies  only  to  the  use  tax  and  in  cir- 
cumstances v'here  the  title  to  the  property  purchased  is  transferred 
outside  the  boundaries  of  the  City  and  County  of  San  Francisco, 
VJhere  title  to  the  particular  property  sold  passes  to  the  purchaser 
in  the  City  and  County  of  San  Francisco,  the  purchase  tax  applies 
and  should  be  collected  by  the  vendor. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TJB/RJR 

TO:   JAMES  V'.  REINFELD 
Tax  Collector 
107  City  Hall 
San  Francisco 

Attention:   A,  J,  Batiloro,  Director 
Purchase  &  Use  Tax  Div, 


OPINION  MO.    10i|2 

January  20,    1956 

SUBJECT:       LIABILITY   OF    PUBLIC    OFFICERS;       INSURANCE   OR 
OTHER   PROTECTION  THEREFROM. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 

as  follows: 

REQUEST 

"My  attention  has  been  called  to  a  recent  civil 
suit  in  which  an  official  of  the  State  Tivision  of 
Highways  was  found  liable  for  injuries  to  a  pedestrian 
at  a  highway  intersection  in  Menlo  Park.  I  understand 
that  the  Superior  Court  gave  the  plaintiff  judgment  in 
the  amount  of  .^10,000  and  that  the  decision  was  upheld 
by  the  District  Covu:*t  of  Appeals.  .  .  , 

"As  I  understand  it,  the  action  was  brought  pur- 
suant to  Section  1953  of  the  Government  Code.  Mr.  George 
L.  Richardson,  who  is  in  charge  of  signal  maintenance  for 
the  State  Division  of  Highways  was  held  liable  for  an 
accident  to  a  pedestrian  at  a  signalized  intersection 
because  the  instruction  sign  telling  the  pedestrian  to 
press  the  button  in  order  to  secure  sufficient  green 
light  time  to  cross  the  highway  was  missing  at  the  time 
of  the  accident. 

"Since  the  City  has  traffic  signals  of  the  same 

type,  and  perhaps  other  installations  where  the  same 

principle  would  apply,  I  would  like  to  have  your  advice 
on  the  following  questions: 

"1.  v:hat  is  the  definition  of  an  official  pub- 
lic officer  under  Section  1953  of  the  Govern.nent  Code? 
In  other  words,  how  far  below  the  head  of  a  department 
can  an  employee  of  the  City  and  '"ounty  be  held  liable 
for  acts  of  negligence  in  the  conduct  of  City  business. 

"2.  V.'hat  provision  has  the  City  for  protecting 
such  public  officers  insofar  as  uaranteeing  the  ex- 
pense of  legal  cotinsel  and  payment  of  damages  if  such 
should  be  required.  For  example:   I  am  advised  that  in 
the  case  of  Henton  vs.  the  State  of  California  and 
Richardson,  that  the  State  of  California  refused  to  ac- 
cept the  suit  but  had  previously  protected  its  public 
officers  by  means  of  liability  insurance  and  therefore 
Mr.  Richardson  had  legal  counsel  supplied  by  the  insur- 
ance company  without  expense  to  himself  and  likewise 
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was  guaranteed  the  payment  of  damages  by  the  insurance 
company  which,  in  this  case  amounted  to  ;,j10,000. 

"I  have  received  these  questions  from  several 
employees  in  my  department.   I  wish  to  advise  them  as 
to  their  possible  liability  as  well  as  to  charter  or 
other  legal  provisions  for  protecting  them  in  the  event 
of  a  personal  suit  for  negligence  in  the  conduct  of 
official  City  business." 


OPINION 

The  case  referred  to  in  the  above  requ.st  is  Henton  v_^ 
State  of  Cal.  et  al.,  now  found  at  12i|  Cal,App.2d  622.   It 
should  be  noted,  in  addition  to  the  facts  already  stated,  that 
the  holding  of  the  case  concerned  two  issues  only.   The  first  is 
that  absence  pf  the  sign  could  be  properly  inferred  from  evidence 
of  its  earlier  removal  and  from  testimony  of  the  plaintiff  that 
she  did  not  observe  it  on  the  occasion  of  the  accident.  The 
second  is  that  the  striking  of  the  pedestrian  was  held  to  have 
been  properly  found  by  the  jury  to  be  a  "direct  and  proximate 
result"  of  the  defective  condition  of  the  signal,  to  wit,  the 
absence  of  the  instruction  sign.   It  should  be  noted  that  this 
office,  in  Opinion  iMo.  21+9  (September  12,  19i;9)  held  that  use 
of  a  similar  signal  does  not  constitute  negligence  on  the  part 
of  the  City  and  County.   Inasmuch  as  the  injury  in  the  cited 
case  arose  from  improper  maintenance  of  the  instruction  sign, 
there  is  nothing  in  the  decision  necessitating  reconsideration 
of  my  prior  opinion. 

To  facilitate  the  discussion  to  follow,  §1953  of  the 
Government  Code  will  now  be  quoted  in  full: 

" §  1953 .   Liability  of  officer  for  dai.iage  or  injury  from 
defective  or  dangerous  condition  of  public  property.  No 
officer  of  the  State  or  of  any  district, "county,  or  city 
is  liable  for  any  damage  or  injury  to  any  person  or  property 
resulting  from  the  defective  or  dangerous  condition  of  any 
public  property,  xmless  all  of  the  following  first  appear; 

(a)/jDirect  and  proximate  result.  /  The  injury  sustained 
was  the""direct  and  proximate  result  of  such  defective  or 
dangerous  condition. 

(b)  /Notice  of  defective  or  dangerous  condition.  /  The 
officer  had  notice  of  such  defective  or  dangerous  condition 
or  such  defective  or  dangerous  condition  was  directly  at- 
tributable to  work  done  by  him,  or  under  his  direction,  in 
a  negligent,  careless  or  \inworkmanlike  manner. 
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( c )  /Authority,  duty  and  availability  of  funds  to  remedy 
condition,/  He  had  authority  and  it  vas  his  duty  to  remedy 
such  condition  at  the  expense  of  the  State  or  of  a  political 
subdivision  thereof  and  that  funds  for  that  purpose  viere 
immediately  available  to  him, 

(d)  /Failure  tn  remedy  condition  or  Rive  VTarning,/  I' i thin 
a  reasonable  time  after  receiving  such  notice  and  being  able 
to  remedy  such  condition,  he  failed  so  to  do,  or  failed  to 
take  reasonable  steps  to  give  adequate  warning  of  such 
condition. 

(e)  /Careful  use  of  property  and  due  care  to  avoid 
danger./  The  damage  or  injury  vas  sustained  while  such  public 
property  was  being  carefully  used,  and  due  care  vias  being 
exercised  to  avoid  the  danger  due  to  such  condition." 

Your  two  questions  will  be  answered  in  the  order  asked. 

1.   The  definition  of  an  official  public  officer  is  found 
first  by  referring  to  §§1000  and  1001  of  the  Government  Code: 
Cal.  Govt.  Code  §1000:   "Executive  officers  are  either: 

(a)  Civil 

(b)  Military." 

Cal.  Govt.  Code  §1001:  "The  civil  executive  officers  are 

(after  en\imerating  state  officers)  such  other 

officers  as  fill  offices  created  by  or  under  the  authority 
or  charter  or  laws  for  the  government  of  counties  and 
cities  or  of  the  health,  school,  election,  road  or  revenue 
laws." 

Thus,  the  Charter  of  the  City  must  be  examined  to  determine  who  is 
an  officer  of  the  City  and  County. 

Section  I4.  of  the  Charter  of  the  City  and  County  of  San 
Francisco  provides: 

"Section  I|..  The  officers  of  the  city  and  covmty 
shall  be  the  officers  elected  by  vote  of  the  people, 
members  of  the  board  of  education,  members  of  boards 
and  commissions  appointed  by  the  mayor,  members  of  the 
Juvenile  probation  and  adult  probation  boards  or  committees, 
members  of  the  board  of  lavi  library  trustees,  the  superintend- 
ent of  sch'oolej  the  clerk  of  the.  municipal  court,  the  secretary 
and  jury  commissioner  of  the  superior  court,  the  executive 
appointed  by  each  board  or  commission  as  the  chief  executive 
officer  under  such  board  or  commission,  the  controller,  the 
chief  administrative  officer,  the  head  of  each  department 
under  the  chief  administrative  officer  and  the  coroner,  public 
administrator,  coiinty  clerk,  tax  and  license  collector,  recorder, 
registrar  of  voters,  horticultural  comraissioner,  sealer  of 
weights  and  measures,  and  such  other  officers  as  may  hereafter 
be  provided  by  law  or  so  designated  by  ordinance." 
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Under  this  section  the  Chief  Administrative  Officer  is  by  defin- 
ition an  officer.   It  should  further  be  observed  that  as  the  De- 
partment of  Public  \ork3  and  Department  of  Electricity  are  depart- 
ments under  the  Chief  Administrative  Officer,  (Charter  §61),  the 
Director  of  Public  VIorks  and  Chief  of  the  Department  of  Electricity 
are  officers  within  this  definition. 

I  have  been  informed  that,  in  adcition  to  the  above  officers, 
the  City  Engineer,  acting  with  the  aid  of  the  Traffic  Engineer  as 
head  of  the  Division  of  Traffic  Engineering,  exercises  fiinctions 
relating  to  such  traffic  signals,  i.e.,  planning  and  supervision 
over  construction  and  maintenance.   It  is  my  opinion  that  the  City 
Engineer  is  also  an  officer  of  the  City  and  County  since  by  §106 
of  the  Charter  he  is  given  the  same  legal  power  "as  is  or  may  from 
time  to  time  be  given  by  law  to  city  engineers  and  to  county  sur- 
veyors."  In  Coulter  v.  Pool,  18?  Cal.  l8l,  it  was  held  that  the 
creation  of  an  office  known  as  county  engineer  with  the  powers, 
duties  and  functions  of  a  county  surveyor  would  make  the  holder  of 
such  office  a  public  officer  for  the  reason  that  performance  of 
such  duties  would  be  an  exercise  as  agent  of  a  part  of  the  govern- 
mental fiinctions  of  the  county.  Not  only  is  the  county  surveyor 
a  "county  officer"  by  Government  Code  ij2l|.00,  but  by  Ordinance  No. 
3756  (Series  of  1939)  of  the  City  and  Crunty  of  San  Francisco  the 
City  xjngineer  is  listed  as  an  "officer"  of  the  City  and  County  who 
is  required  to  be  bonded.   This  bonding  requirement  is  relevant  in 
determining  that  the  City  Engineer  is  an  officer.  Coulter  v.  Pool» 
supra. 

Vlithin  the  departments  discussed,  there  is  no  other  person 
who  qualifies  as  an  official  public  officer  virider  the  standards 
expressed.   See  Opinion  No.  360?  of  this  office. 

The  determination  of  how  far  oeloxii  a  departmental  head  an 
employee  can  be  held  liable  for  official  negligence  depends  upon 
the  extent  of  participation  by  such  employee  in  the  acts  in  ques- 
tion. First,  it  should  be  made  clear  that  any  public  servant, 
whether  he  be  officer  or  employee,  is  not  liable  for  acts  perforiaed 
within  the  scope  of  his  office  and  authority  within  an  official 
discretion;  there  is  liability  for  negligent  acts  pro^i  ijiately 
causing  harm  only  to  the  extent  that  there  is  a  departure  from  a 
duty  or  standard  of  care  the  fulfillment  of  which  is  positively 
enjoined  by  law.   (Falasco  v.  Hulen,  6  Cal.  App.  2d  22^,  21^2-2^3} 
Doeg  V.  Cook,  126  Cal.  213.)   See  my  recent  opinion.  Wo.  IOI8, 
November  16,  1955.  However,  "Public  officers  are  not  ordinarily 
liable  for  the  acts  of  subordinate  officers,  but  wherever  they 
participate  in,  or  direct  certain  acts  to  be  done  or  co-operate 
in  the  acts  of  negligence,  they  become  liable."  V.'olfsen  v. 
Wheeler,  I3O  Cal.  App.  I4.75.  For  a  full  discussion  of  the  appli- 
cation of  such  rules' of  liability  see  cases  discussed  in  Opinion 
No.  3868  of  this  office,  November  8,  19ij.6  wherein  it  was  con- 
cluded: 
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"In  view  of  the  authorities  cited  it  appears  there 
is  no  liability  upon  department  heads,  unless  facts  es- 
tablish that  the  head  of  a  department  actually  partici- 
pates in  the  torts  of  his  subordinates,  directed  the  doing 
of  the  torts  or  engaged  or  retained  as  a  subordinate  an 
incompetent,  unskillful  or  vicious  person  or  one  the  de- 
partment head  knows  or  should  have  known  to  be  unfit  for 
the  position  he  or  she  occupies," 

It  should  be  noted  that  §1953«6  of  the  C-overnment  Code,  enacted 
after  the  opinion  just  quoted,  further  limits  the  liability  of 
public  officers  as  to  the  acts  of  employees  whose  appointment  is 
required  to  be  approved  by  the  local  legislative  branch  or  civil 
service  commission: 

"§1953»6.  Personal  liability  for  negligence  of 
deputies  and  employees;  Construction  of  section. 
No  officer  of  a  county,  city,  or  city  and  county,  whose 
sole  compensation  by  virtue  of  his  office  is  a  fixed 
salary  established  by  the  Legislature,  the  local 
governing  body,  or  the  board  of  supervisors,  shall  be 
personally  liable  for  the  negligent  act  or  omission  of 
any  deputy  or  employee  serving  under  him  and  performing 
the  duties  of  his  office,  where  the  appointment  or  qual- 
ification of  such  deputy  or  employee  is  required  to  be 
and  has  been  approved  by  the  local  governing  body  or  the 
board  of  supervisors,  or  by  the  civil  service  commission, 
Tonless  the  officer  failed  to  exercise  due  care  in  the 
selection,  appointment,  or  supervision  of  such  deputy  or 
employee,  or  negligently  failed  to  suspend  or  secure  the 
discharge  of  such  deputy  or  employee  after  knowledge  or 
notice  of  his  inefficiency  or  incompetency. 

"Nothing  in  this  section  shall  be  interpreted  as 
placing  any  liability  upon  the  principal  officer  for 
the  act  of  a  deputy  or  employee  vinless  such  liability 
is  otherwise  Imposed  upon  the  principal  officer  by  law, 
nor  shall  this  section  be  construed  or  interpreted  as 
releasing  or  relieving  any  such  county,  city,  or  city 
and  county  of  any  liability  for  the  negligent  act  or 
omission  of  any  such  deputy  or  employee  otherwise  im- 
posed by  law," 

Within  the  framework  of  general  law  regarding  the  liability 
of  officers,  it  has  been  held  that  §1953  of  the  Government  Code 
operates  to  restrict  the  liability  of  public  officers  in  regard 
to  defective  or  dangerous  conditions  of  public  property,   "As  the 
statute  expressly  declares  that  it  is  not  to  be  construed  as  en- 
larging the  duty  or  liability  of  any  public  officer,  we  must 
construe  it  as  a  limitation  upon  liability  of  such  officers  for 
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Injxirles  incurred  under  the  circumstances  therein  indicated." 
Shannon  v.  Fleishhacker,  116  Cal.App.  258,  263;  Govt,  Code 
§§  1952,  1953 •  Also  see  Osborne  v.  Imperial  Irrigation  Dis- 
trict, 8  Cal.App.  2d  622,  633-63i|.,  However,  it  is  likewise 
clear  that  the  statute  is  not  intended  to  relieve  officers 
from  liability  whose  own  negligence  was  the  "direct  cause"  of 
the  conditions  from  which  injiiry  directly  resulted,  Moore  v. 
Burton,  75  Cal.App.  395»  il-Ol. 

The  operation  of  the  statute  within  these  principles  is 
beet  illustrated  in  the  cited  case  of  Shannon  v,  Fleishhacker, 
supra ,  The  plaintiff  sued  the  park  commissioners,  the  park 
superintendent,  the  superintendent  of  playgrounds  and  the  manager 
of  Fleishhacker  Playfield  for  the  alleged  wrongful  death  of  her 
minor  son  who  was  struck  by  the  ferrls  wheel.   It  was  held  that  no 
cause  of  action  was  proved  as  against  any  defendant.  The  park 
commissioners,  being  themselves  agents  of  the  City  and  County, 
were  held  not  to  be  liable  for  the  acts  of  the  park  and  playground 
superintendents  in  the  absence  of  proof  that  they  had  directed, 
authorized  or  co-operated  in  the  alleged  tortious  acts  or  negli- 
gently selected  those  employees  as  their  sub-agents.  The  same 
principle  was  held  to  prevent  the  plaintiff  from  pursuing  any 
cause  of  action  against  the  park  and  the  playgro\ind  superintendents 
themselves,  since  neither  had  they  directed  or  co-operated  in  the 
alleged  wrongful  acts,  nor  did  they  have  control  over  the  appoint- 
ment of  their  co-agent,  the  manager  of  the  Playfield,   It  is  im- 
plicit in  this  decision  that  only  the  manager  could  have  been  held 
liable,  had  he  not  been  exonerated  upon  other  grounds. 

My  conclusion  is  that  any  of  the  foxir  individuals  who  I 
have  determined  to  be  officers  can  be  held  liable  for  acts  for 
which  their  responsibility  can  be  proved  \ander  §1953  of  the 
Government  Code,  as  limited  by  the  quoted  §1953«6.  See  my  recent 
opinion  of  December  2,  1955*  No.  1025»  where  the  same  conclusion 
was  reached  as  to  members  of  the  Recreation  and  Park  Commission. 
An  employee  of  the  stated  department,  as  distinguished  from  an 
officer,  can  nevertheless  be  held  liable  for  his  own  negligence 
if  he  has  directed,  participated  or  co-operated  in  the  act  in 
question, 

2,  In  response  to  yo\ar  second  question,  you  are  advised 
that  the  City  Attorney  will  upon  a  proper  request  defend  any 
officer  or  employee  sued  for  alleged  negligent  official  conduct 
in  relation  to  the  designated  subject  matter.   Such  defense  is 
authorized  by  §§2001  and  2002  of  the  Government  Code.  Purtlaer, 
the  costs  and  expenses  of  such  defense  would  by  the  same  sections 
be  a  lawful  charge  against  city  and  county  funds  and  would  not 
be  reimbursable  unless  the  employee  had  acted  in  bad  faith  or 
with  malice.  See  Govt.  Code  ^2002. 
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In  regard  to  the  insurance  of  public  officers  and  the 
payment  of  damages  incurred  by  them  from  the  indicated  risks, 
§1956  of  the  Government  Code  should  be  referred  to: 

"§1956t   Insurance  of  officers  against  liability; 
Charging  premium*   The  State,  school  districts,  counties, 
and  raunicipalities  may  insure  their  officers,  including 
officers  as  defined  in  Article  2,  against  any  liability, 
other  than  a  liability  which  may  be  insured  against  under 
the  provisions  of  Division  ij.  of  the  Labor  Code,  for 
injuries  or  damages  resulting  from  their  negligence  or 
carelessness  during  the  course  of  their  service  or  em- 
ployment and  for  the  injuries  or  damages  resulting  from 
the  dangerous  or  defective  condition  of  public  property, 
including  public  property  as  defined  in  Article  2,  and 
due  to  their  alleged  negligence  or  carelessness,  either 
by  self -insurance  or  in  any  insvirer  authorized  to  trans- 
act such  insurance  in  the  State.  The  premi'jm  for  the 
insurance  is  a  proper  charge  against  the  Treasury  of  the 
State,  school  district,  county  or  municipality," 

That  section,  as  discussed  in  Opinion  No.  3909  of  this  office, 
Jsmuary  23#  19i|.7>  allows  the  city  and  county  either  to  provide 
self -insurance  or  to  furnish  liability  insurance  in  the  form 
of  a  commercial  policy  for  the  benefit  of  officers  or  employees 
(see  Govt.  Code  §1980)  to  protect  them  from  liability  arising 
out  of  damages  incurred  through  negligence  or  carelessness  or 
the  dangerous  or  defective  condition  of  public  prot>erty  in  the 
course  of  or  arising  out  of  their  service  or  employment.  The 
City  and  County  has  already,  in  Ordinance  No.  8075  (Series  of 
1939) >  approved  August  5»  1953*  provided,  to  the  extent  not 
covered  by  policies  contracted  for  with  a  private  insurer, 
self -insurance  for  city  and  county  officers  and  employees  for 
their  negligence  or  carelessness  in  the  operation  in  the  course 
of  service  or  employment  and  within  the  scope  of  their  duties 
of  city-owned  or  city-rented  motor  vehicles.   This  ordinance  is 
the  sole  coverage  now  furnished  officers  and  employees  generally 
that  would  apply  to  your  department.  Extension  of  this  coverage 
may  be  provided  by  fiirther  legislative  action  of  the  Board  of 
Supervisors  within  its  discretion. 

You  are  advised  as  herein  stated. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 
RMD/^JW 

TO:   Mr.  Sherman  P.  Duokel 

Director,  Department  of  Public  Works 
260  City  Hall 
Ssm  Francisco  2 


OPINION  HO.    10l;3 
January  20,    19^6 


SUBJECT:      LIAEILITY   OF    CITY  ^.'ITH  REFERENCE   TO 
LAMCHING  RAMP   FOR   SMALL   OUTBOARD 
MOTOR   A^TD  ROVTBOATS   UlTOER    JURISDICTION 
OF  RECREATION  AND  PARK  COMMISSION 


Dear  Sir: 
follows : 


This    office    is   in  receipt   of  your  request   for   opinion  as 


R  EQUE   S   T 


"The  Finance  Committee  has  for  consideration 
a  proposed  resolution  authorizing  expenditure  of 
01,300,00  for  construction  of  a  launching  ramp  for 
small  outboard  motor  and  rowboats  on  property  of  the 
State  Harbor  Commission,  adjacent  to  Pier  ^2, 

"The  Recreation  and  Park  Department  does 
not  contemplate  providing  personnel  to  assist  in  the 
launching  of  the  small  boats;   in  fact  no  attendants 
will  be  on  duty  at  any  time  at  the  launching  ramp, 

"The  Finance  Committee  directed  that  you  be 
requested  to  render  a  legal  opinion  as  to  the 
liabilities  which  might  be  incurred  in  case  of  acci- 
dent to  persons  using  the  launching  ramp,  and  the 
responsibility  of  the  City  therefor,  --  -"-  -;:-," 

OPINION 

1,   If  the  City  and  County  of  San  Francisco  constructs 
and  maintains  a  launching  ramp  for  small  outboard  motor  or  row- 
boats,  the  Court,  in  all  probability  and  by  the  great  weight  of 
authority,  vjould  hold  that  the  City  and  County  is  acting  in  its 
governmental  capacity  and  as  such,  recovery  for  injuries,  if  sus- 
tained, could  only  be  recovered  if  all  of  the  requirements  of  the 
Public  Liability  Act  of  1923  were  met.   That  Act  provides  as 
follows: 

"Counties,  municipalities  and  school  dis- 
tricts shall  be  liable  for  injuries  to  persons  and 
property  resulting  from  the  dangerous  or  defective 
condition  of  public  streets,  highways,  buildings, 
grounds,  viorks  and  property  in  all  cases  x-Jhere  the 
governing  or  managing  board  of  such  county. 
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"municipality,  school  district  or  other  board 
officer  or  person  having  authority  to  remedy  such 
condition  had  knovrledge  or  notice  of  the  defective 
or  dangerous  condition  of  any  such  street,  highway, 
building,  grounds,  vjorks  or  property  and  failed  or 
neglected  for  a  reasonable  time  after  acquiring  such 
knowledge  or  receiving  such  notice,  to  remedy  such 
condition  or  failed  and  neglected  for  a  reasonable 
time  after  acquiring  such  knowledge  or  receiving  such 
notice  to  take  such  action  as  may  be  reasonably 
necessary  to  protect  the  public  against  such  dangerous 
or  defective  condition." 

This  act  is  embodied  in  Section  530^1  of  Governrient  Code, 

It  has  been  the  holding  of  the  courts  in  California  that 
in  order  to  impose  liability  under  the  Public  Liability  Act  of 
1923,  the  person  injured  as  the  result  of  the  unremedied  dangerou.s 
or  defective  condition  of  public  property  must  have  suffered  such 
injury  v;hile  making  a  usual,  proper  and  customary  use  of  the  public 
property  involved,   George  v.  City  of  Lps  Angeles,  11  Cal.  2d  303; 
Rodkey  v.  City  of  Escondido.  8  Cal,  2d  685 J   Nicholson  v.  City  of 
Los  Angeles,  5  Gal.  2d  361?   Demmer  v.  City  of  Eureka,  78  C,A.  2d 
703. 

It  is  necessary  for  the  ramp  to  be  constructed  in  the 
proper  manner  vjith  all  reasonable  safeguards  that  may  be  required, 
such  as  fences  or  other  devices.    It  is  of  equal  im.portance  that 
after  it  is  built  there  be  a  program  for  reasonable  inspection  and 
the  correction  of  any  dangerous  or  defective  conditions  that  might 
develop.    If  these  requirements  are  met,  under  the  present  state 
of  the  lavj,  it  is  difficult  to  see  any  premise   on  xsrhich  a  court 
could  hold  a  municipality  liable  under  the  Public  Liability  Act 
of  1923. 

2.    The  special  doctrine  of  attractive  nuisance,  vjhich 
is  limited  to  injuries  sustained  by  children,  would,  in  all 
probability,  be  likevjise  rejected  by  the  courts. 

To  establish  responsibility  under  the  attractive  nuisance 
doctrine  it  is  necessary  that  the  attraction  be  such  that  children 
would  not  appreciate  the  danger  involved. 

The  California  courts  have  held  consistently  that  the 
doctrine  of  attractive  nuisance  would  not  be  applied  to  natural  or 
artificial  bodies  of  v/ater,  the  theory  for  such  a  holding  being 
that  the  danger  of  drowning  in  such  bodies  of  water  is  an  apparent 
open  danger,  the  laiowledge  of  X\'hich  is  common  to  all,    Peters  v. 
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Bowman .  Il5  Cal.  3I4.5;   Melendez  v.  City  of  Los  An/^eles,  8  Gal,  2cl 

However,  if  there  are  some  artificial  or  hidden  dangers 
which  might  well  be  called  a  trap,  the  doctrine  would  be  applied, 
Sanchez  v.  East  Contra  Costa  Irrigation  Company.  205  Cal,  515. 

It  is  inconceivable  that  in  the  construction  and  main- 
tenance of  a  ramp  such  as  the  one  contemplated,  all  or  any  portion 
of  it  could  be  considered  a  trap  so  as  to  come  vjithin  the  doctrine 
set  out  in  the  Sanchez  case. 

May  I  call  your  attention  to  the  case  of  Magnus on  v. 
City  of  Stockton.  II6  Cal,  App,  532,  in  which  the  ground  at  the 
edge  of  a  lake  had  been  planted  with  grass  and  shrubs,  making  the 
edge  slippery  and  dangerous  and  attractive  to  children  and  adults 
who  might  venture  near  the  edge  of  the  bank.   The  Court  said  that 
because  the  edge  was  left  unprotected  by  the  municipality  it  could 
not  escape  liability  for  the  death  of  a  child  who  slipped  into  the 
water.   Other  factors,  such  as  prior  accidents  being  notice  to  the 
city,  were  considered  in  the  Magnuson  case.   It  would  seem  that 
some  safeguard  should  be  provided  for  the  general  public  to  prevent 
persons  from  falling  into  the  water  from  an  unprotected  edge  of 
water. 

So  long  as  the  ramp  is  constructed  and  maintained  in  the 
proper  manner,  it  would  be  most  unlikely  that  the  municipality 
would  be  held  liable  for  damages. 

Respectfully  submitted 


DION  R.  HOLM 
City  Attoi^ney 

AOS/LSM 

TO:   BOARD  OP  SUPERVISORS 
235  City  Hall 
San  Francisco  2 

Attention:   Mr,  John  R,  McGrath 
Clerk  of  the  Board 


OPINION  NO.  1044 
January  24,  1956 


SUBJECT:   RIGHT  OF  SAN  FRANCISCO  TO  ASSIGN  1!ECHNICAL  EXPERTS 

FROM  THE  ASSESSOR'S  OFFICE  TO  ASSIST  IN  REASSESSMENT 
PROGRAM  OF  NORTHERN  CALIFORNIA  COUNTIES  RECENTLY 
DAMAGED  BY  FLOOD;  LEGALITY  WHERE  EXPENSES  ARE  TO  BE 
BORNE  BY  COUNTY  TO  BE  SERVED  (SUPPLEMENT  TO  OPINION 
NO.  1038) 

Gentlemen: 

I  have  your  follo^^ring  request  for  a  supplemental  opinion 
as  follows: 

REQUEST 

"Further,  in  connection  with  my  letter  to  you,  dated 
January  17,  1956,  and  your  response  thereto,  contained  in 
your  Opinion  No.  IO38,  concerning  San  Francisco's  right  to 
assign  technical  experts  from  the  Assessor's  Office  to 
assist  in  the  re-assessment  of  Northern  California  Counties 
recently  damaged  by  flood,  I  have  been  directed  by  the 
Finance  Committee  to  propound  to  you,  the  following  ques- 
tion: 

"Would  the  endeavors  proposed  be  legal  and  proper 
were  all  of  the  expenses  involved  to  be  borne  by 
the  particular  county  served? 

"Your  early  response  to  this  inquiry  will  be  ap- 
preciated." 

OPINION 

In  view  of  the  apparent  necessity  for  immediate  action 
occasioned  by  the  statutory  time  limit  within  which  the  revaluation 
studies  can  be  made,  no  consideration  will  be  devoted  in  this  opin- 
ion to  the  legality  of  the  cumbersome  and  time-consuming  procedure 
of  assigning  technical  experts  from  the  Assessor's  office  pursuant 
to  agreements  between  the  City  and  County  of  San  Francisco  and 
other  counties.   Drafting  and  negotiating  of  such  agreements  would 
of  necessity  consume  a  great  deal  of  time  because  of  the  many  com- 
plicated problems  involved,  i.e.,  tort  liability,  workmen's  com- 
pensation benefits  and  disability  by  retirement  benefits.   In 
addition,  more  valuable  time  would  be  consumed  by  the  necessary 
procedure  of  ratification  of  said  agreements  by  the  respective 
boards  of  supervisors. 
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The  quickest  and  simplest  method  of  assigning  technical 
experts  from  the  Assessor's  office  to  assist  In  the  reassessment 
programs  of  counties  v/hlch  have  suffered  extensive  flood  damage 
would  be  pursuant  to  a  call  from  the  Governor  acting  under  his 
emergency  pov/ers  previously  discussed  in  my  opinion  No.  1033. 

However,  in  the  absence  of  such  action  by  the  Governor, 
another  quick  and  simple  procedure  is  yet  available.  Where  the 
counties  receiving  such  services  are  to  bear  the  full  expense  there- 
of, technical  experts  from  the  Assessor's  office  could  take  a  leave 
of  absence  without  pay  to  accept  temporary  employment  for  the 
counties  requesting  these  services.  Under  the  provisions  of  Charter 
Section  153  and  Section  3,  Rule  31,  of  the  Civil  Service  Commission, 
an  employee  upon  application  to  said  Commission  may  be  granted  a 
leave  of  absence,  without  pay,  not  to  exceed  six  months,  for  the 
purpose  of  taking  a  position  outside  of  the  City  and  County  service. 
One  essential  difference  under  this  method  of  procedure  is  that  any 
"assignment"  would  have  to  be  voluntary  on  the  part  of  the  employee. 
It  must  also  be  pointed  out  that  the  length  of  the  leave  taken  would 
necessarily  have  some  effect  on  the  employee's  retirement  status  in 
all  Instances  where  length  of  service  is  a  factor.  Therefore,  it 
would  be  advisable  for  any  employee  volunteering  to  take  a  leave  of 
absence  without  pay  to  ascertain  from  the  Retirement  System  how  and 
in  what  manner  such  a  leave  would  affect  his  particular  retirement 
status.  Also,  if  a  member  of  the  Health  Service  System,  it  v;ould 
further  be  advisable  for  said  employee  to  make  arrangements  with 
the  Health  Service  System  for  the  payment  of  premiums  covering  said 
period  of  leave,  inasmuch  as  there  is  no  provision  for  automatic 
payment  of  same  by  payroll  deductions  during  a  period  of  leave 
without  pay. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

TO:   BOARD  OF  SUPERVISORS 
235  City  Hall 
San  Francisco  2 

Attention:  John  R.  McGrath 

Clerk  of  the  Board 


JC/TJB 


OPINION  NO.  104!? 
January  25,  1956 

SUBJECT:   AID  RECIPIENT,  ACTION  AGAINST  UNDER  SECTION  2603 

OF  THE  WELFARE  AND  INSTITUTIONS  CODE;  MAY  ATTORI^Y 
FOR  BUREAU  OF  DELINQUENT  REVENUE  ENFORCE  CLAIM. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"Section  2603  of  the  Welfare  and  Institutions  Code  provides 
as  follows: 

"'If  a  person  for  the  support  of  whom  public  moneys  have 
been  expended  acquired  property,  the  county  shall  have  a 
claim  against  him  in  the  amount  of  a  reasonable  charge  for 
moneys  so  expended  and  such  claim  shall  be  enforced  by 
action  against  him  to  the  amount  of  a  reasonable  charge  for 
moneys  so  expended  and  such  claim  shall  be  enforced  by  action 
against  him  by  the  district  attorney  of  the  county  on  re- 
quest of  the  board  of  super v^isors.  '   .  .  . 

"Section  2603  of  the  Welfare  and  Institutions  Code  defin- 
itely provides  that  the  District  Attorney  shall  bring  the  action. 
Do  the  provisions  of  said  Section  2603  bar  the  Attorney  for  the 
Bureau  of  Delinquent  Revenue  Collection  of  the  City  and  County 
of  San  Francisco  from  commencing  legal  actions  for  the  recovery 
of  money  from  persons  who,  having  been  the  recipients  of  sup- 
port from  public  moneys,  subsequently  acquire  property?" 

OPINION 

Section  2603  of  the  Welfare  and  Institutions  Code  gives  the 
county  the  right  to  sue  a  relief  recipient  who  acquires  property  sub- 
sequent to  the  receipt  of  public  assistance  and  provides  that  the 
"district  attorney  of  the  county"  shall  bring  such  action  as  therein 
set  forth. 

However,  as  to  the  same  type  of  public  assistance  where  the 
action  is  to  be  brought  against  a  responsible  relative  of  the  recip- 
ient of  aid,  to  wit:   the  spouse,  parent  or  adult  child,  Section 
2576  of  the  Welfare  and  Institutions  Code  provides  that  the  action 
to  be  brought  against  such  responsible  relative  having  financial 
ability  to  support  the  recipient  of  aid,  is  to  be  brought  by  the 
"district  attorney  or  other  civil  legal  officer  of  the  county." 

See,  also.  Section  3088  of  the  Welfare  and  Institutions  Code, 
providing  that  the  "district  attorney  or  other  civil  legal  officer 
of  the  county"  shall  maintain  the  action  against  the  responsible 
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relative  of  a  recipient  of  blind  aid;  and  §2224  of  the  Welfare  and 
Institutions  Code  providing  that  the  "district  attorney  or  other  civil 
legal  officer  of  the  county"  shall  maintain  an  action  against  the  re- 
sponsible relative  of  the  recipient  of  old  age  security  for  reimburse- 
ment of  aid  granted,  and  to  secure  an  order  requiring  the  payment  of 
future  sums  for  which  the  relative  may  be  liable. 

Additionally,  §27640  of  the  Government  Code  provides  that  in 
certain  counties  a  county  counsel  may  be  appointed,  as  therein  set 
forth,  whose  duties  under  §27642  of  the  Government  Code  shall  be  to 
discharge  all  the  duties  vested  by  law  in  the  district  attorney, 
other  than  those  of  public  prosecutor,  and  who,  under  §26529  of  the 
Government  Code  is  charged  with  the  duty  of  defending  or  prosecuting 
all  civil  actions  and  proceedings  in  which  the  county  is  concerned  or 
is  a  party. 

The  charter  of  the  City  and  County  of  San  Francisco  specifically 
provides  that  all  the  civil  legal  work  of  the  City  and  County  of  San 
Francisco  is  to  be  prosecuted  as  therein  set  forth.   See  Charter  §26 
relative  to  the  City  Attorney  and  the  new  section  added  in  1948, 
§26.1,  transferring  the  duties  of  the  City  Attorney  in  connection 
with  the  Bureau  of  Delinquent  Revenue  Collection  to  the  attorney  for 
the  Bureau  of  Delinquent  Revenue  Collection. 

On  the  basis  of  the  authorities  set  forth  above,  I  am  of  the 
opinion  that  the  words  "district  attorney"  in  §2603  of  the  Welfare 
and  Institutions  Code  were  not  intended  to  mean  the  district  attorney 
in  any  county  where  the  civil  legal  v/ork  of  the  county  was  performed 
by  any  other  officer,  such  as  the  county  counsel,  or  in  any  county 
where  the  procedure  for  the  conduct  of  the  civil  legal  vjork  of  the 
county  was  specifically  provided  for  in  the  charter. 

You  are  therefore  advised  that  the  provisions  of  §2603  of  the 
Welfare  and  Institutions  Code  do  not  bar  the  attorney  for  the  Bureau 
of  Delinquent  Revenue  Collection  of  the  City  and  County  of  San  Fran- 
cisco from  commencing  legal  actions  for  the  recovery  of  money  from 
persons  who,  having  been  recipients  of  support  from  public  moneys, 
subsequently  acquire  property. 

Respectfully  submitted, 

TJL/RMD  DION  R.  HOLM 

City  Attorney 

TO:  Mr.  T.  A.  Brooks 

Chief  Administrative  Officer 
289  City  Hall 
San  Francisco  2 


OPINION    TO.    IOI4.6 
January   30,    1956 


SUBJECT:      HEALTH  SERVICE  SYSTEM,    RIGHT    OF  BOARD  I-IEi^BER 

TO  BE    INFORi^iED   CONCERNING   OPERATION   OF   SYSTEM, 
COST    OP   SERVICES    OP  VARIOUS   GROUPS  AND  TO 
INSPECT  BOOKS  AND  RECORDS   OF  SYSTSi-u 

Dear  Sir: 

You  have  requested   an   opinion   of   the  City  Attorney  as 

follows: 

REQUEST 

"The  enclosed  copy  of  a  letter  to  Doctor  ^-'alter 
Hook,  Medical  Director,  Health  Service  System  is  self- 
explanatory. 

"The  writer  asks  to  be  advised  concerning: 

"!•  The  right  of  a  member  of  the  Health  Service 
Board  to  be  informed  concerning  the  opera- 
tion of  the  Health  Service  System, 

"2,  The  right  of  a  member  of  the  Health  Service 
Board  to  be  informed  concerning  the  finan- 
cial cost  of  the  various  sorts  of  medical, 
surgical  and  hospital  service  rendered  to 
the  various  groups  of  members  of  the  Health 
Service  System. 

"3.  The  right  of  a  member  of  the  Health  Service 
Board  to  inspect  the  Books  and  Records  of 
the  Health  Service  System." 

The  copy  of  the  letter  you  enclose  reads: 

"May  I  respectfully  request  you  to  fvu:'nish  the 
Health  Service  Board  at  the  regular  monthly  meeting  of 
the  Board  with  a  carbon  copy  of  the  notice  of  "LBIITA- 
TION  OF  SERVICE  FOR  DEPENDENT  MEMBERS"  which  the  Health 
Service  System  mails  to  any  individual  or  organization 
rendering  service  to  a  member  of  the  Health  Service 
System  during  each  current  month. 

"Obviously,  the  writer  has  no  desire  to  impose 
any  unnecessary  burden  uoon  yovir  administration  of  the 
Health  Service  System;   nevertheless,  the  writer  in 
good  faith  believes  the  Board  has  not  been  furnished  with 
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statistical  data  In  chart  and  tabular  form  sufficient 
to  inform  the  Board  concerning  the  financial  cost  of 
the  various  sorts  of  medical — doctor'  s  home  and  office 
visits — surgical — doctor  hospital  visits — and  hospital 
care  furnished  to  the  various  groups  of  members  of  the 
Health  Service  System. 

"It  is  self-evident  that  few,  if  any,  members 
of  the  Board  are  fully  informed  concerning  the  excep- 
tions and  limitation  In  service  for  dependent  members 
of  the  Health  Service  System, 

"Hence,  the  writer  thinks  the  information  herein 
requested  to  supplement  with  the  statistical  data  con- 
cerning the  financial  cost  of  the  various  sorts  of  med- 
ical, STorgical  and  hospital  care  which  is  to  be  furnished 
the  Board  (THE  PRESIDENT  0?  THE  HEALTH  SERVICE  FOARD  HAS 
STATED  ON  VARIOUS  OCCASIONS  THAT  THE  IHPORi^iATION  WOULD 
BE  FURNISHED  THE  BOARD,  BUT,  TO  DATE,  NO  ACTION  HAS  BEEN 
TAKEN  IN  THE  i'iATTER)  will  enable  the  Board  to  take  in- 
telligent action  to  improve  the  Health  Service  System." 

You  also  attach  a  blank  form  of  the  Health  Service  System' s 
notice  of  "Limitation  of  Service  for  Dependent  Members,"  which 
reads: 

"Health  Service  System  Rules  and  Regulations  (Plan  1, 
Part  III,  Section  21^): 

"  'Services  to  be  given  dependents  and  independent 
beneficiaries  other  than  Retired  Employees  shall  be 
limited  to  one  year  for  any  one  condition.  Illness  or 
injury  from  date  of  the  original  diagnosis  of  said 
condition.' 

"Under  this  rule,  payment  for  your  service  during  the 
month  above  indicated  for  the  condition  as  diagnosed, 
is  the  responsibility  of  the  patient  shown  below:" 


OPINION 


ANSWER  TO  QUESTION  3. 


There  seems  to  be  a  paucity  of  authority  squarely  answering 
the  question  whether  a  member  of  a  municipal  board  may  examine 
the  books  and  records  of  his  department,  due  possibly  to  the  fact 
that  his  right  in  this  regard  is  so  clear  and  fundamental  as  to 
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be  beyond  challenge.   (See  generally,  McQuillin,  Municipal  Cor- 
porations, 3rd  ed,,  vol.  5*  §lij.«lij.>  pp.  3Q-ij-2;  compare  Charter 
§21;  San  Francisco  v.  Superior  Coiirt,  38  C.  2d  156 j  Cal.  Gov. 
Code  §12271  and  by  analogy,  see  Cal.  Corp.  Code  §300^;  Fletcher, 
Cyclopedia  of  Corporations,  Perm.  Ed.,  Vol.  5»§2235«  pp.  833-836.) 

You  are  advised  that  a  member  of  the  Health  Service  Board 
is  entitled  to  inspect  all  of  the  books  and  records  of  the  Health 
Service  System.   In  fact,  since  public  moneys  are  involved,  occa- 
sions might  arise  where  it  would  be  not  only  his  right,  but  his 
duty,  to  make  such  inspection. 

The  ^"iedical  Director  and  the  staff  of  the  System  should  ex- 
tend to  a  Board  member  seeking  to  make  such  inspection  their 
fullest  cooperation.   The  Medical  'Pirector,  when  requested,  should 
confer  with  such  a  member  and  furnish  him  any  information  asked 
for. 

ANS1-^ERS  TO  QUESTIONS  1  Am   2. 

Yoior  first  question,  I  assume,  directly  pertains  to  the  re- 
quest contained  in  the  first  paragraph  of  your  letter  of  January 
^f    1956,  to  Dr.  Hook.  You  desire  to  know  whether  a  member  of  the 
Health  Service  Board  has  authority  to  require  the  Medical  Direc- 
tor to  submit  to  the  Board  at  each  of  its  regular  monthly  meet- 
ings a  copy  of  each  notice  of  "Limitation  of  Service  for  Depend- 
ent i^iembers"  sent  out  by  the  System  during  the  preceding  month. 

Your  second  question,  by  the  same  token,  is  whether  a  mem- 
ber of  the  Health  Service  Fjoard  has  authority  to  order  the  Medi- 
cal Director  to  prepare  and  present  to  the  Board  statistical 
data  in  chart  and  tabular  form  showing  the  costs  to  the  System 
of  the  various  types  of  medical  and  hospital  care  rendered  to 
the  different  groups  which  comprise  its  membership. 

The  essence  of  these  questions  is  whether  the  Medical  Direc- 
tor should,  on  instructions  from  a  Board  member,  prepare  and  sub- 
mit to  the  Board  documents,  data  and  other  matters  which  the 
Board  has  not  requested. 

It  is  my  opinion  that  the  Medical  Director' s  duty  in  this 
regard  runs  to  the  Board  itself,  not  to  an  individual  member 
thereof,  and  that  the  member  has  no  authority  to  give  the  Medi- 
cal Director  such  instructions. 

The  Rules  and  Regulations  of  the  Health  Service  Board  pro- 
vide in  §8  of  Part  III: 
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SECTION  8  -  MEDICAL  DIRECTOR 


"The  Medical  Director  shall  be  responsible  to  tJie 
Health  Service  Board  for  the  efficient  administration  of 
the  System  and  the  co-ordination  of  the  various  divisions 
of  Plan  I. 

"VJhen  in  his  judgment  he  deems  it  necessary  to  take 
disciplinary  measures,  he  shall  submit  his  recommendations 
to  the  Health  Service  Board  for  action.   He  shall,  as  he 
believes  necessary,  request  the  services  of  the  nedical 
Advisory  Board  to  arbitrate  any  controversy  that  might  arise 
between  a  subscriber  and  any  doctor  or  hospital,  or  for  such 
medical  advice  as  he  desires.  He  shall  from  time  to  time 
recommend  to  the  Board  such  change  or  changes  in  the  bene- 
fit schedule  or  fee  schedules  necessary  to  place  Plan  I  on 
an  actuarially  sound  basis.  Except  for  those  matters  under 
the  civil  service  provisions  of  the  Charter,  and  as  other- 
wise provided  in  these  rules  and  regulations  and  Section 
172.1  of  the  Charter,  he  shall  have  the  status  of  depart- 
ment head  imitiediately  responsible  to  the  Health  Service 
Board.   hen  a  vacancy  exists  in  the  position  of  Medical 
Director  or  during  his  absence,  the  Secretary  of  the  Health 
Service  t  oard  shall  assuine  the  executive  and  administrative 
powers  and  duties  of  said  .ledlcal  Director." 

Thus  the  Medical  Director  is  responsible  to  the  Health  Ser- 
vice Board,  and  it  is  his  duty  to  make  such  reports  and  to  prepare 
and  present  such  other  data  to  the  Board  as  the  I oard  nay  require 
(Charter  5^19(e),  20),  or  which  he  feels  are  necessary  to  support 
his  recommendations  concerning  changes  in  benefit  and  fee  sched- 
ules necessary  to  place  Plan  I  on  an  actuarially  sound  basis, 
(Rule  8,  supra).  He  is  not,  however,  subject  to  the  dictation, 
suggestion  or  interference  of  individual!  members  of  the  Board. 
(Charter  §22,  par,  2). 

If  the  Medical  Director  and  staff  furnish  the  Board  mem- 
ber with  all  available  information  and  open  all  books  and  records 
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of  the  System  to  his  complete  inspection,  the  member  cannot  legally 
ask  for  more. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


GEB/fejW 

To:   Mr.  Thomas  P.    O'Neill 

:   Member,  Health  Seryice  Board 
233  Claremont  Blvd. 
San  Francisco  27 


CO:   Mr.  Theodore  T.  Dolan, 

President,   Health  Service  System 
3i;3     Ralston  Street 
San  Francisco  2? 

Dr.  VJalter  E.   Hook, 

Medical  Director,    Health  Service  System 

61  Grove  Street 

San  Francisco  2 

Mrs,   "iella  B.   Haynes, 
Secretary,   Health  Service  System 
61  Grove  Street 
San  Francisco  2 


OPINION  NO.  1047 
February  6,  19>6 

SUBJECT:   DESTRUCTION  OF  RECORDS  OF  PURCHASING  DEPARTl^ENT 

Dear  Sir: 

You  have  requested  an  opinion  of  the  City  Attorney  as  fol- 
lows : 

REQUEST 

"Will  you  please  advise  me  whether,  under  your 
rulings  regarding  destruction  of  City  and  County 
records,  these  records  (certain  records  of  the  Pur- 
chasing Department)  may  be  destroyed  in  accordance 
with  their  retention  schedule-" 

OPINION 

The  records  in  question  consist  of  (l)  Purchase  Orders, 
retained  for  7  years,  (2)  Requisitions,  retained  for  5  years,  and 
(3)  Time  Sheets,  retained  for  7  years. 

Government  Code  §26202  reads : 

"§26202.   Destruction  or  disposition  of  records 
more  than  five  years  old.   The  board  (of  supervisors 
of  any  co\inty)  may  authorize  the  destruction  or  dis- 
position of  any  record,  paper,  or  document  which  is 
more  than  five  years  old  and  which  was  prepared  or 
received  pursuant  to  a  county  ordinance  or  in  any 
manner  other  than  pursuant  to  a  state  statute." 

The  records  in  question  were  not,  to  my  knowledge,  prepared 
or  received  pursuant  to  a  state  statute. 

The  second  and  fourth  paragraphs  of  §328.1  of  Article  4, 
Part  1,  of  the  San  Francisco  Municipal  Code  (Ordinance  No.  7070, 
enacted  December  19,  1951)  are  an  exercise  by  the  Board  of  Supervisors 
of  the  authority  conferred  on  it  by  §26202  with  respect  to  county 
records  and  by  Charter  §§2  and  9  with  respect  to  municipal  records. 
These  paragraphs  read  as  follows : 

"A  department  head  is  authorized  to  destroy  or 
otherwise  dispose  of  useless  records  of  his  department 
five  years  after  their  origin  and  after  they  have  served 
their  purpose  and  are  no  longer  required,  except  that 
records  pertaining  to  financial  matters  shall  be  des- 
troyed only  after  approval  by  the  Controller,  those  hav- 
ing legal  significance  only  with  the  approval  of  the  City 
Attorney,  and  payroll  checks,  time  cards  and  related  docu- 
ments only  with  the  approval  of  the  Retirement  Board;  ai  request. 
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payrolls,  time  cards,  etc.  shall  be  delivered  to 
the  Retirement  Board  In  lieu  of  being  destroyed." 

"Nothing  in  this  section  shall  be  deemed  to 
apply  to,  or  authorize  the  destruction  of  any 
records  that  are  kept  pursuant  to  a  state  statute, 
or  are  accumulated  by  a  city  department  V'jhile 
acting  in  a  state  matter." 

It  is  my  opinion  that  the  purchase  orders  and  requisit- 
ions, v;hether  they  are  county  or  municipal  records,  may  be  de- 
stroyed after  approval  of  the  Purchaser  of  Supplies  and  the  Con- 
troller has  been  obtained.  The  time  cards  or  time  sheets  may  be 
so  destroyed  upon  approval  by  the  Purchaser  of  Supplies,  the 
Controller  and  the  Retirement  Board. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  B.  G.  Kline 

Purchaser  of  Supplies 
270  City  Hall 
San  Francisco  2 


SEY/GEB 


Opinion  No.  1048 
February  7,  1956 

SUBJECT:  LEASE  AWARDED  ON  BID  -  SUBSEQUENT  NEGOTIATED  DECREASE 
OF  ORIGINAL  BID  CONSIDERATION  INVALID. 

Dear  Sir: 

This  will  acknowledge  your  recent  request  for  an  opinion  in  response 
to  the  following  question: 

After  a  lease  coupled  with  certain  exclusive  rights  granted 
therein  to  carry  out  the  lease  operations  has  been  awarded 
to  the  highest  responsible  bidder  therefor,  may  the  original 
bid  consideration  be  decreased  by  negotiated  alteration  or 
modification? 


An  examination  of  the  lease  in  question  indicates  that  it  is  a  con- 
tract containing  a  lease  and  a  grant  of  certain  privileges  and 
'rights  to  enable  the  Lessee  to  carry  out  its  operations  thereunder. 

Among  the  rights  and  privileges  granted  by  City  to  Lessee  is  the 
following  exclusive  right  contained  in  section  1  of  said  contract. 

"In  addition  to  sales  of  meals  to  the  public.  Lessee  shall 
have  the  right  to  make  arrangements  with  air  lines  for 
sales  by  Lessee  of  food  for  consumption  upon  aircraft  in 
flight.   City  will  not  grant  this  right  to  any  other 
agency  except  air  lines  that  maintain  and  operate  their 
own  commissary  for  such  in-flight  food  service." 

The  foregoing  exclusive  right  or  privilege  is  permissive  and  its 
execution  is  not  compulsory. 

In  respect  to  the  original  bid  consideration  to  be  paid  by  Lessee  to 
City  for  said  lease  and  other  rights,  the  contract  provides  in  sec- 
tion 3  thereof: 

"For  the  exclusive  privileges  in  the  Terminal  Building 
hereby  granted.  Lessee  agrees  to  pay  to  City  the  sum  of 
One  Hundred  Twenty  Thousand  Dollars  ($120,000.00)  per 
year  on  the  aggregate  sum  derived  per  annum  from  applica- 
tion of  the  total  following  percentages  of  gross  revenues, 
whichever  is  greater.  " 


Opinion  No.  1048 
February  7 ,  1956 
Page  2. 

"(a)  Upon  gross  revenue  from  all  sales  of  meals  and 
products,  exclusive  of  alcoholic  beverages;  9.24  per 
cent  of  gross  monthly  sales.  This  percentage  is  hereby 
designated  as  the  basic  percentage  fee." 

"(b)  ." 


"The  percentages  above  recited  are  Individually  to 
apply  to  every  source  of  gross  revenue  derived  by 
Lessee  from  the  businesses  conducted  under  this  agree- 
ment. -----  ."  (emphasis  added) 

You  have  Informed  me  that  Lessee  has  proposed  to  undertake  and  devel- 
op said  "in-flight"  operation  in  the  event  that  City  will  agree  to  a 
reduction  of  approximately  33-1/3  per  cent  of  the  original  bid  con- 
sideration in  respect  to  said  operation  only,  and  you  have  requested 
my  opinion  as  to  the  validity  of  said  proposal. 

OPINION 

Subject  lease  was  duly  awarded  to  Lessee  as  the  highest  responsible 
bidder  under  the  provisions  of  Charter  §93*  the  applicable  part 
thereof  being  quoted  as  follows: 


'SECTION  93. 


and  further,  the  public  utilities  commission  may  provide, 
by  resolution,  that  lands  now  devoted  to  airport  purposes 
or  lands  that  may  hereafter  be  acquired  and  devoted  to 
airport  purposes  may  be  leased  or  rented  for  a  period  not 
to  exceed  forty  years,  and  the  director  of  property  shall 
arrange  for  such  lease  to  the  highest  responsible  bidder 
at  the  highest  monthly  or  annual  rent,  and  thereafter  the 
administration  of  any  and  all  such  leases  shall  be  by  the 
public  utilities  commission;  -----  ." 

McQuillln  on  Municipal  Corporations,  3rd  Edition,  section  29. 30,  at 
page  268,  states  the  necessity  for  competitive  bidding,  as  follows: 

"The  requirement  of  competitive  bidding  in  the  letting  of 
municipal  contracts  is  uniformly  construed  as  mandatory  and 
Jurisdictional  and  non-observance  will  render  the  contract 
void  and  unenforceable.  Under  such  restriction  a  fair  oppor- 
tunity must  be  given  for  free  competition.  No  scheme  or 
device  promotive  of  favoritism  or  unfairness  or  which  Imposes 
limitations,  not  applicable  to  all  bidders  alike,  will  be  tol- 
erated. " 
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But  Lessee  has  proposed  the  modification  or  alteration  of  the  lease 
contract  by  negotiation  for  the  purpose  of  decreasing  the  original 
bid  consideration  in  respect  to  said  exclusive  privilege. 

The  original  bid  consideration  was  the  prime  factor  in  the  award  of 
the  lease  contract  to  Lessee.  Renegotiation  of  said  consideration  by 
City  and  Lessee  during  the  existence  of  the  lease  contract  would 
result  in  a  new  contract  in  the  very  particular  which  Charter  §93 
seeks  to  protect  the  public  by  the  requirement  of  competitive  bidding. 

The  court  said,  in  Morse  v.  City  of  Boston,  l48  N.E.  8l3,  where 
Boston's  park  commission  awarded  a  contract  for  public  work  to  a 
contractor  as  the  highest  bidder  therefor,  and  thereafter  amended  the 
contract  in  respect  to  the  consideration: 

"-  -  -  -  The  terms  and  purpose  of  the  governing  statutes 
constitute  in  themselves  a  restriction  on  the  power  to 
amend  and  alter  a  contract,  once  made  in  accordance  there- 
with. It  cannot  be  changed  in  vital  and  essential  partic- 
ulars without  observance  of  all  the  formalities  prescribed 
by  the  statutes.  The  due  execution  of  the  contract  after 
advertisement  and  compliance  with  all  statutory  requirements 
in  the  light  of  the  words  and  purpose  of  the  governing  stat- 
utes is  in  general  a  limitation  upon  amending  the  contract 
in  substantial  ajid  capital  respects  without  conformity  anew 
to  the  statutory  requirements.  The  city  officers  have  author- 
ity doubtless  to  add  to  or  to  change  the  contract  within 
reasonable  limits  in  order  to  remedy  incidental  defects  and 
to  improve  the  work  in  minor  details." 

------  An  alteration  which  results  in  a  substan- 
tially new  contract  as  to  a  main  element  is  not  permissible 
under  the  statute. 

------  It  would  be  a  vain  thing  for  the  Legis- 
lature to  establish  these  safeguards  for  the  public  treas- 
ury to  govern  the  initial  execution  of  a  contract  and  yet 
to  permit  all  the  evils  thus  prohibited  to  be  accomplished 
by  amendment  or  alteration  of  such  contract  when  once  exe- 
cuted. -  -  -  - 

------  In  any  event  parties  cannot  by  contract 

overcome  the  force  of  the  statutory  requirement." 

By  analogy,  references  to  a  statute  in  the  decision  just  quoted,  would 
be  applicable  to  Charter  §93. 
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See  my  predecessor's  Opinion  No,  3219  of  January  6,   194l  and  ray 
Opinions  No.  582  of  July  I6,  1952  and  No.  803a  of  March  I6,   1954, 
which  the  within  opinion  supports  and  supplements. 

It  is  my  opinion  therefore,  that  the  Lessee's  proposal  to  alter  or 
modify  the  lease  contract  in  respect  to  the  original  bid  considera- 
tion to  enable  it  to  conduct  the  "in-flight"  operatj.on  should  be 
rejected  as  being  contrary  to  the  law. 

Respectfully  submitted. 


DION  R.  HOLM 
JEB/TMO'C  City  Attorney 


TO:  J.  H.  TURNER 

Manager  of  Utilities 
287  City  Hall 
San  Francisco  2 


CC:  FREDERIC  B.  BUTLER 
Manager,  Airport 
South  San  Francisco 


OPINION  NO,  1049 
February  8,  1956 


SUBJECT:   LIABILITY  OP  WIPE  FOR  SUPPORT  OF  HUSBAND 
UNDER  PROVISIONS  OF  SECTION  2576  OP 
WELFARE  AND  INSTITUTIONS  CODE^^ 


Dear  Sir: 

I  have  your  request  for  an  opinion  requiring  an  answer  to  the 
following  question: 

A  widow  on  November  29>  1939^  purchased  a  home  in  San  Francis- 
co on  a  contract  of  sale.   On  September  11,  19^3  the  widow  married. 
After  marriage  there  were  several  periods  of  separation  between  the 
woman  and  her  husband,  with  a  final  separation  some  time  in  1947. 
The  couple  was  not  divorced  until  several  years  later,  and  the  final 
decree  of  divorce  was  issued  on  November  8,  1951. 

In  September,  1947,  at  the  time  of  the  separation,  the  husband 
applied  for  and  received  Indigent  Aid  as  a  single  man,  and  has 
received  such  aid  intermittently  to  the  present  time. 

Previously,  in  1941,  a  small  amount  of  Indigent  Aid  had  been 
granted  to  the  wife.  At  that  time  the  Public  Welfare  Department 
recorded  a  lien  against  the  real  property  mentioned  above.   We  have 
now  been  asked  to  furnish  a  statement  to  the  parties  concerned  as  to 
the  consideration  required  for  the  release  of  our  lien.   May  the 
Public  Welfare  Department  include  in  the  demand  for  reimbursement 
the  amount  of  Indigent  Aid  granted  to  the  husband  as  a  single  man 
from  the  time  of  separation  through  November  8,  1951*  the  date  of 
the  final  decree  of  divorce? 

OPINION 

Your  request  for  an  opinion  raises  two  issues.  The  first  is 
the  wife's  liability  for  the  support  of  an  indigent  husband  when 
the  couple  separated  before  the  granting  of  aid  to  the  husband.  The 
second  issue  concerns  the  right  of  the  Public  Welfare  Department  to 
assert  a  claim  against  property  acquired  and  held  by  the  wife  as  her 
separate  property  in  her  own  name  for  aid  granted  to  the  husband. 

The  answer  to  the  first  question  is  found  in  Section  176  of 
the  Civil  Code: 

"§176.   [When  wife  must  support  husband.]  The  wife  must 
support  the  husband,  when  he  has  not  deserted  her,  out  of 
her  separate  property,  when  he  has  no  separate  property, 
and  there  is  no  community  property,  and  he  is  unable,  from 
infirmity,  to  support  himself." 

It  has  been  held  that  a  husband  has  a  right  of  support  from  his  wife 
when  he  qualifies  under  the  terms  of  this  code  section  by  reason  of 
his  infirmity  unless  he  has  deserted  her.  Livingston  v.  Superior 
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Court,  117  C  633;   Livingston  v.  Conant,  5  C  Unrep.  933;  See  Solomon 
V.  Solomon,  118  CA2g~l497  15^;  Kelley  v.  State  Board  of  Soclel  V/el- 
•fare,  99  CA2d  865,  868. 

Once  a  wife  is  found  liable  for  the  support  of  her  husband 
under  Civil  Code  §176,  you  will  note,  from  the  terms  in  the  Code 
section,  that  the  wife  will  be  liable,  not  only  out  of  her  community 
property,  but  also  out  of  her  separate  property  when  the  husband  has 
none  of  his  own. 

It  should  also  be  noted  that  under  §2576  of  the  Welfare  and 
Institutions  Code,  Indigent  Aid  rendered  by  the  county  is  a  "charge" 
against  a  "spouse."   Since  §255^  of  the  same  code  indicates  that  the 
term  "spouse"  includes  a  wife  who  is  living  separate  and  apart  from 
her  husband,  it  is  my  further  conclusion  that  these  specific  pro- 
visions of  the  Welfare  and  Institutions  Code  also  contemplate 
liability  on  the  part  of  a  wife  for  Indigent  Aid  rendered  her  husband, 
despite  the  existence  of  a  separation.   See  In  re  Carbonl,  46  CA2d 
605,  612.  This  liability  is  terminated  only  by  a  final  decree  of 
divorce,  subject  to  arrangements  made  by  such  decree. 

However,  upon  consideration  of  the  second  issue  that  you  have 
raised,  I  am  unable  to  hold  that  you  can  assert  a  lien  against  the 
property  of  the  wife  in  the  present  case  except  to  the  extent  that 
the  amount  of  the  lien  represents  Indigent  Aid  granted  to  her 
personally.   The  reason  for  my  conclusion  is  found  in  my  Opinion  No. 
451  of  October  29,  1951.   In  that  opinion  I  held  that  a  lien  could 
not  be  asserted  against  property  of  a  wife  to  which  title  had  been 
acquired  in  her  own  name,  since  such  property  was  presumptively  the 
separate  property  of  the  wife.   In  the  present  case,  the  presumption 
is  even  stronger  because  the  wife  herself  acquired  the  property 
before  marriage  and  presumptively  made  the  payments  thereon,  at  least 
during  the  period  before  her  marriage,  and,  in  the  absence  of  evidence 
to  the  contrary,  it  would  likewise  be  presumed  that  she  continued 
making  such  payments  during  marriage.   Civil  Code  §164.   As  I  stated 
in  my  prior  opinion,  "No  evidence  has  been  presented  to  me  which 
would  Indicate  any  intention  that  the  property  be  held  as  community 
property." 

While  the  wife  would  have  been  liable  at  the  time  aid  was  being 
granted  to  her  husband,  there  is  no  authority  for  enforcing  this 
liability  by  placing  a  lien  on  her  separate  property.   While  §2576 
of  the  Welfare  and  Institutions  Code  provides  that  Indigent  Aid 
"shall  be  a  charge  against  the  spouse,"  §2601  of  the  same  code  pro- 
vides merely  that,  "(a)s  a  condition  to  the  grant  or  continuation 
of  aid  to  an  Indigent  the  board  of  supervisors  may  require  as  securi- 
ty for  the  moneys  so  expended  that  the  applicant  transfer  or  grant 
to  it  such  property  or  interest  in  property  as  the  applicant  has,  or 
such  portion  thereof  or  estate  therein  or  lien  thereon  as  the  board 
specifies  .  .  ."    (Emphasis  added. ) 
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As  the  latter  code  section  clearly  indicates,  a  lien  can  be 
asserted  only  against  the  property  or  interest  therein  which  the 
particular  applicant  for  aid  himself  possesses.   Also  see  §153  (a), 
San  Francisco  Health  Code  (similar  provision).   Even  though  a 
spouse  separated  from  a  recipient  of  Indigent  Aid  may  otherwise  be 
liable  for  the  amount  of  aid  granted  to  her  husband,  nevertheless,  as 
I  concluded  in  my  prior  opinion,  the  separate  property  of  the  spouse 
is  not  subject  to  the  enforcement  of  a  lien  recorded  against  it  for 
the  aid  granted  to  the  husband. 

Respectfully  submitted. 


DION  R.  HOLM,  City  Attorney. 


TO:   MR.  RONALD  H.  BORN 

Director,  Public  Welfare  Department 
585  Bush  Street,  San  Francisco  8 


RMD/AOS 


OPINION  No.  1050 
February  9,  1956 


SUBJECT:   "INCOMPATIBLE,"  DEFINITION  OP;  PROPOSED  AMENDMENT  TO 
CHARTER,  DESIGNATED  AS  SECTION  222.5. 

Gentlemen: 

You  have  requested  an  opinion  of  the  City  Attorney  as  follows: 

REQUEST 

"Supervisor  McAteer  has  introduced  a  proposed  charter 
amendment  which  contemplates  adding  Section  222.5  to 
the  Charter,  reading  as  follows: 

"'No  elected  officer  of  the  city  and  county 
shall  engage  in  any  professional  or  business  activ- 
ities incompatible  with  the  interests  of  the  city 
and  county.  Violation  of  any  of  the  provisions  of 
this  section  shall  constitute  official  misconduct.' 

"The  proposed  amendment  has  been  referred  to  the  Judiciary 
Committee  of  the  Board  which  will  meet  to  consider  it  on 
February  9,   1956.  Supervisor  McAteer  requests  that  on  or 
before  said  date  you  favor  the  committee  with  your  defini- 
tion of  the  word  'incompatible'  in  its  context  of  the  pro- 


posed section. 


OPINION 


Although  the  term  "incompatible"  is  one  of  well  established  usage 
both  under  the  common  law  and  under  statutory  law,  no  court  has  ever 
attempted  to  lay  down  a  clear  and  comprehensive  rule  or  definition 
of  Just  what  constitutes  incorapatibllity  in  general  or  when  used  in 
connection  with  any  particular  context. 

In  an  opinion  I  rendered  to  the  City  Planning  Commission  on  Jan- 
uary 7,  195^*  on  the  question  of  incompatibility  in  connection  with 
the  holding  of  two  public  offices,  I  pointed  out  as  follows: 

"There  is  no  definition  of  Incompatibility  to  be  found  in  the 
law  or  the  cases.  The  courts  have  preferred  to  analyse  the 
facts  of  each  case  and  apply  to  them  the  principles  of  public 
policy  of  which  incompatibility  is  composed.  A  recent  discus- 
sion of  these  principles  in  the  case  of  People  ex  rel.  Chapman 
V.  Rapsey,  16  Cal.  2d  636,  641  is  as  follows : 
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'The  impediment  to  such  holding  must  be  predicated 
upon  the  common  law  doctrine  of  public  policy  which 
is  well  recognized  as  the  foundation  for  many  deci- 
sions of  the  courts  of  this  State.  This  policy  and 
the  rule  which  developed  therefrom  was  given  atten- 
tion in  the  case  of  People  v.  Garrett,  72  Cal.  App. 
452  [237  Pac.  829],  where  the  court  said: 

"The  doctrine  arising  from  attempts  by  single  indi- 
viduals to  exercise  the  functions  of  incompatible 
offices  springs  out  of  considerations  of  public 
policy  ....  such  considerations  arising  naturally 
from  the  view  that  two  offices  cannot  be  held  by  one 
person  when,  from  the  divergent  character  of  the  offices, 
the  public  interest  will  suffer  thereby."  And  at  page 
457: 

"The  relationship  between  offices  which  v;lll  lead  to  a 
judicial  determination  that  they  are  Incompatible  and 
cannot  therefore  be  held  by  one  person  will  alv;ays 
appear  when,  to  quote  from  a  standard  textbook,  'the 
nature  and  duties  of  the  two  offices  are  such  as  to 
render  it  Improper,  from  consideration  of  public 
policy,  for  one  Incumbent  to  retain  both. '  (Dillon  on 
Municipal  Corporations,  5th  ed.,  sec.  419.)'^  Section 
4b9  of  Volume  2  of  McQuillin  on  Municipal  Corporations 
says: 

"Two  offices  are  said  to  be  Incompatible  when  the 
holder  cannot  in  every  instance  discharge  the  duties 
of  each.  Incompatibility  arises,  therefore,  from  the 
nature  of  the  duties  of  the  offices,  when  there  is  an 
inconsistency  in  the  functions  of  the  two,  where  the 
fxinctions  of  the  two  are  Inherently  Inconsistent  or 
repugnant,  as  where  antagonism  would  result  in  the 
attempt  by  one  person  to  discharge  the  duties  of  both 
offices,  or  where  the  nature  and  duties  of  the  two 
offices  are  such  as  to  render  it  improper  from  consid- 
erations of  public  policy  for  one  person  to  retain  both. 
The  true  test  is  whether  the  tvi^o  offices  are  incompati- 
ble in  their  natures,  in  the  rights,  duties  or  obligations 
connected  with  or  flowing  from  them."'  
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•In  State  v.  Jones,  130  Wis.  572  [110  N.W.431,  ll8 
Am. St. Rep.  1042,  10  Ann.  Cas.  696,  8  L.  R.  A.  (N.S.) 
1107],  the  court  said: 

"It  is  not  an  essential  element  of  incompatibility 
at  common  law  that  the  clash  of  duty  should  exist  in 
all  or  in  the  greater  part  of  the  official  functions."' 

"In  the  case  of  People  ex  rel.  Kraemer  v.  Bagshaw,  55  C.A.  2d 
155,  the  offices  of  councilman  of  a  sixth  class  city  and  county 
supervisor  were  held  incompatible.  The  court  stated  as  follov;s 
at  page  157: 

•If,  as  above  found,  the  two  offices  are  held  by  the 
same  person,  the  electors  of  the  city  and  those  of  the 
county  are  deprived  of  undivided  allegiance  to  their 
interests  as  citizens  and  electors.   In  the  building 
of  roads,  'A',  as  supervisor,  might  be  motivated  by  con- 
siderations of  convenience  and  the  best  interests  of  the 
entire  county,  but,  as  city  councilman,  he  might  be 
swerved  from  such  considerations  by  the  interests  of 
the  majority  of  the  municipal  property  owners.'" 

My  research  has  failed  to  reveal  any  court  decision  v\rhich  has  defined 
or  considered  the  term  "incompatible"  in  connection  with  the  particu- 
lar context  contained  in  the  proposed  charter  an^endment  attached  to 
your  letter.  However,  the  same  fundamental  principles  of  public  pol- 
icy enunciated  in  the  above  cases  with  reference  to  incompatibility 
of  office  would  be  equally  applicable  as  tests  in  determining  the 
question  of  incompatibility  of  a  particular  private  professional  or 
business  activity  of  an  elected  officer  with  the  interests  of  the 
City  and  County  under  the  proposed  amendment. 

The  tests  and  considerations  set  forth  in  such  court  decisions  have 
been  applied  by  the  Attorney  General  of  the  State  of  California  in 
interpreting  comparable  prohibitions  contained  in  the  State  Civil 
Service  Act,  Sections  I85OO-I9765  of  the  Government  Code.  Section 
19251  of  the  Code  provides  in  part  as  follows: 

"A  state  officer  or  employee  shall  not  engage  in  any 
employment,  activity,  or  enterprise  which  has  been  aeter- 
mined  to  be  inconsistent,  incompatible,  or  in  conflict  with 
his  duties  as  a  state  officer  or  employee  or  v;ith  the  duties, 
functions  or  responsibilities  of  his  appointing  power  or 
the  agency  by  which  he  is  employed." 
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In  Section  19572  there  is  the  following  provision: 

"Each  of  the  following  constitutes  cause  for  di£ 
clpllne  of  an  employee,  or  person  whose  name  appears 
on  any  employment  list: 


"(s)  Any  other  failure  of  good  behavior  or  acts 
either  during  or  outside  of  duty  hours  which  are  incom- 
patible with  or  inimical  to  the  public  service." 

In  an  opinion  rendered  on  September  25,  1944,  13  Ops.  Atty.  Gen.  84, 
the  Attorney  General  ruled  that  a  franchise  tax  auditor  employed  by 
the  State  would  be  in  violation  of  the  foregoing  prohibitions  if  he 
hired  himself  out  to  do  auditing  or  accounting  work  for  a  taxpayer 
in  connection  with  records  used  by  the  taxpayer  in  preparation  of  a 
State  franchise  tax  return  or  to  prepare  or  to  give  assistance  or 
advice  in  the  preparation  of  such  a  return  but  that  he  would  not  be 
in  violation  of  the  sections  if  he  hired  himself  out  to  do  such  work 
in  connection  with  the  Personal  Income  Tax  lal^r  as  his  official  duties 
did  not  extend  into  the  field  covered  by  such  law.   In  the  course  of 
his  opinion  the  Attorney  General  pointed  out  as  follows : 

"The  word  'inconsistent'  is  defined  in  Webster's  Nev/ 
Standard  Dictionary  as  'Not  consistent;  incompatible;  in- 
congruous; inharmonious,'  and  the  word  'conflict'  is  de- 
fined by  the  same  authority  as  'To  meet  in  collision;  to 
clash;  to  be  in  opposition  or  at  variance.'  These  words, 
while  perhaps  not  fully  synonymous  with  the  word  'incom- 
patible' used  in  the  section,  would  appear  to  bear,  on  the 
whole,  comparable  meaning.  The  word  'incompatible'  is  one 
of  general  usage,  but  it  is  a  term  difficult  to  define  with 
precision  v/hen  used  in  connection  v;ith  public  emplosnnent. 
It  is  used  generally  with  respect  to  offices,  rarely  v/lth 
respect  to  employments  of  lesser  stature.   Incompatibility 
between  two  offices  has  been  said  to  exist  where  'the 
nature  and  duties  of  the  tvro  offices  are  such  as  to  render 
it  improper,  from  considerations  of  public  policy,  for  one 
incujnbent  to  retain  both.'   (People  v.  Garrett,  72  Cal,  App. 
452,  237  Pac.  829.)  In  McQulllln  on  Municipal  Corporations 
(2nd  Ed.  Revised)  Vol.  2,  page  142,  it  is  said:   'Offices 
which  are  declared  by  the  adjudications  to  be  incompatible 
are  such  as  bear  a  special  relation  to  each  other;  or  being 
subordinate  to  and  Interfering  with  the  other  so  as,  in  the 
language  of  Coke,  to  induce  the  presumption  that  they  cannot 
be  executed  v/lth  Impartiality  and  honesty.  • 
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"The  follovfing  language  from  46  C.  J.  9^2  Is  cited  v/lth 
approval  In  the  case  of  People  ex  rel.  Chapman  v.  Rapsey, 
16  Cal.  2d  636,  107  Pac.  2d  388;   'The  Inconsistency,  v;hich 
at  common  law  makes  offices  incompatible  does  not  consist 
in  the  physical  impossibility  to  discharge  the  duties  of 
both  offices,  but  lies  rather  in  a  conflict  of  interest, 
as  where  one  is  subordinate  to  the  other  and  subject  in 
some  degree  to  the  supervisory  power  of  its  incumbent,  or 
where  the  Incumbent  of  one  of  the  offices  has  the  power  to 
remove  the  incujnbent  of  the  other,  or  to  audit  the  accounts 
of  the  other. ' 

"We  are  of  the  viev;  that  the  v;ord  as  used  in  section 
19251  bears  this  same  general  significance  and  that  the 
rules  which  have  been  announced  in  the  adjudications  with 
respect  to  incompatibility  of  office  should  be  applied  in 
the  construction  of  the  section  with  respect  to  incompati- 
bility between  offices  or  employments  and  the  activity  or 
enterprise  in  which  the  officer  or  employee  proposes  to 
engage . 

"Accordingly,  in  order  to  determine  the  second  ques- 
tion, it  becomes  necessary  to  discover  whether  there  is 
such  a  conflict  in  interest  betv;een  the  public  employment 
and  the  private  employment  as  to  make  it  improper  for  the 
State  employee  to  engage  in  both." 

In  connection  with  the  proposed  amendment  and  this  discussion,  my 
attention  has  been  directed  to  the  opinion  I  rendered  on  November  26, 
1952,  viith  reference  to  the  appearance  before  local  Boards  or  Com- 
missions by  members  of  the  Board  of  Supervisors  and  their  filing, 
prosecuting  and  defending  suits  in  opposition  to  the  city  and  coujity. 
I  pointed  out  in  that  opinion  that  although  such  activities  did  not 
constitute  official  misconduct  ujider  the  existing  charter,  that  there 
was  a  latent  conflict  of  interest  in  such  activities.  For  the  rea- 
sons stated  in  that  opinion  I  believe  that  such  professional  activi- 
ties could  be  determined  to  be  incompatible  with  the  interests  of  the 
City  and  County  within  the  meaning  of  the  proposed  amendment  and  that 
a  Supervisor  would  engage  in  such  activities  at  his  peril. 

In  summation,  and  as  general  principles  derived  from  adjudicated  cases 
on  the  question  of  incompatibility,  you  are  advised  that  the  inter- 
ests of  the  City  and  County  of  San  Francisco  demand  the  vmdivided 
allegiance  of  its  public  officials  to  its  citizens,  that  they  exer- 
cise their  public  duties  with  absolute  honesty,  impartiality  and 
unbiased  judgment,  and  that  they  be  free  from  any  influence  other 
than  that  which  may  directly  grow  out  of  the  obligations  that  they 
owe  to  the  public  at  large.  The  engaging  in  any  business  or  profes- 
sional activities  by  an  elected  officer  which  would  or  could  conflict 
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with  or  Interfere  with  the  proper  discharge  of  these  public  respon- 
sibilities and  duties  would  be  incompatible  with  the  Interests  of 
the  City  and  Coujity  and  would  constitute  official  misconduct  under 
the  proposed  amendment. 

Necessarily,  each  case  would  have  to  be  decided  on  its  own  particular 
facts  and  in  the  final  analysis  the  Board  of  Supervisors  would  be 
the  Judge  in  each  particular  case  where  official  misconduct  is 
charged  for  incompatibility  of  interest  by  virtue  of  the  provisions 
of  Section  11  of  the  Charter  which  constitutes  the  Board  as  the 
tribunal  to  hear  and  adjudicate  such  cases. 

Respectfully  submitted, 

DION  R.  HOLM 
TJB/feJW  City  Attorney 

To:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,    California 

Attention:  Mr.  John  R.  McGrath 
Clerk  of  the  Board 


OPINION  NO.  1051 
February  10,  1956 

SUBJECT:   APPROPRIATION  FOR  OBSERVANCE  OP  SAN  FRANCISCO  FESTIVAL 
OP  PROGRESS,  PURCHASE  OP  PRIZES  THEREFOR  AS  GIFT  OF 
PUBLIC  FUNDS. 

Gentlemen: 

You  have  requested  an  opinion  of  the  City  Attorney  as 
follows: 

REQUEST 

"The  Board  of  Supervisors  will  have  on  its  calendar 
for  final  passage  at  its  meeting  to  be  held  Tuesday, 
February  14th,  an  ordinance  contemplating  the  appropri- 
ation of  $16,000  for  disbursement  by  the  Chief  Adminis- 
trative Officer  in  making  appropriate  arrangements  for 
the  observance  of  the  San  Francisco  Festival  of  Progress, 

"The  aggregate  amount  of  $16,000  includes  the  sum  of 
$2,450  to  be  used  for  the  purchase  of  prizes  to  be  award- 
ed contestants  in  the  parade  which  will  feature  the  cele- 
bration. The  Board  of  Supervisors,  at  the  request  of 
Supervisor  Halley,  respectfully  requests  that  you  favor 
it  with  your  opinion  as  to  whether  or  not  the  proposed 
expenditure  of  $2,450  as  mentioned  above  would  be  in  viola- 
tion of  the  general  prohibition  against  the  gift  of  public 
funds  for  other  than  legitimate  public  purposes," 

OPINION 

Your  attention  is  directed  to  my  Opinion  No.  1001  issued  on 
October  10,  1955  in  which  I  considered  and  affirmed  the  legality  of 
an  appropriation  for  cash  prizes  or  trophies  in  connection  with  a 
Veterans'  Day  Celebration.   In  that  opinion  I  pointed  out  as 
follows: 

"What  is  for  the  public  good  and  what  are  public  pur- 
poses are  questions  which  the  Legislature  must  decide 
upon  its  own  judgment  in  respect  to  which  it  is  vested 
with  a  large  discretion  which  cannot  be  controlled  by  the 
courts  except  where  its  action  is  clearly  evasive.  (Daggett 
V.  Colgan,  State  Controller,  92  Cal.  53. j    What  is  true 
or  the  State  of  California  in  this  regard  applies  with 
equal  force  to  the  City  and  County  of  San  Francisco, 

"In  determining  whether  the  appropriation  for  cash  or 
trophies  is  to  be  considered  a  gift  the  primary  question 
is  whether  the  funds  are  to  be  used  for  the  public  or  as 
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a  private  purpose  and  if  they  are  for  a  public  purpose 
they  are  not  a  gift.   (County  of  Alameda  v.  Janssen,  16 
Cal.  2d  276)  .  .  . 

"The  fact  that  private  persons  or  organizations  may 
benefit  indirectly  due  to  expenditures  of  public  funds 
does  not  indicate  a  gift  where  the  funds  are  expended 
for  a  public  purpose  which  is  primarily  for  legislative 
discretion.   (California  Employment  Stabilization  Com- 
mission V.  William  E.  Payne,  31  Cal.  2d  210)." 

The  instant  appropriation  of  $16,000  is  for  the  publicity  and 
advertising  fund  and  is  to  be  expended  for  a  civic  celebration  in 
conformity  with  the  general  purposes  set  forth  in  your  Resolution  No, 
15149  adopted  on  January  24,  1955.  That  Resolution  reads  in  part  as 
follows: 

"WHEREAS,  The  Fiftieth  Anniversary  of  San  Francisco's 
rebirth  will  be  one  of  memorable  significance  not  only  to 
its  citizens  but  to  people  the  world  over  in  whose  hearts 
the  City  lives  as  a  great  and  unique  and  metropolitan  cen- 
ter, and  should  be  celebrated  with  all  the  fervor, 
enthusiasm  and  well-directed  community  effort  which  befits 
the  occasion;  and 

"WHEREAS,  On  April  19,  1956,  San  Francisco  will 
celebrate  the  centennial  anniversary  of  the  enactment  of 
the  Sfeate  law  which  effected  the  transition  of  its  county 
government  to  its  present  unique  consolidated  city  and 
county  structure;  and 

"WHEREAS,  The  proximity  of  said  observances  offers 
San  Francisco  the  opportunity  for  a  combined  celebration; 
now,  therefore,  be  it 

"RESOLVED,  That  His  Honor,  Mayor  Elmer  E.  Robinson, 
be  and  he  is  hereby  requested  to  appoint  a  citizens'  com- 
mittee whose  function  and  privilege  it  shall  be  to  in- 
vestigate a  proper  celebration  and  submit  general  pro- 
posals for  the  appropriate  observance  in  1956,  of  the 
Fiftieth  Anniversary  of  San  Francisco's  rebirth  following 
the  1906  disaster  and  of  the  One  Hundredth  Anniversary  of 
San  Francisco's  organization  as  a  consolidated  city  and 
county;  provided  that  funds  are  legally  available  for  such 
purpose." 

I  do  not  believe  that  there  can  be  any  question  that  the 
foregoing  language  describes  a  public  purpose  for  which  public  money 
may  be  expended  from  the  publicity  and  advertising  fund.    (See 
McQuillln  on  Municipal  Corporations,  Vol.  15>  p.  50,  Sacramento 
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Chamber  of  Commerce  v.  Stephens,  212  Cal.  607j  Government  Code  Sec. 
2Gi(JU;  Charter  Sec.  bl. 

If  the  Board  of  Supervisors  and  the  Chief  Administrative 
Officer  determine  that  the  purchase  and  av;ard  of  prizes  is  desirable 
and  proper  in  connection  with  such  a  celebration  and  will  contribute 
to  the  holding  of  a  successful  event,  then  the  purchase  and  award  of 
such  prizes  likewise  becomes  a  public  purpose  and,  in  my  opinion, 
public  funds  may  be  legally  expended  therefor. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM, 
City  Attorney, 


TO:   BOARD  OP  SUPERVISORS 
235  City  Hall 
San  Francisco  2 

Attention:   Mr.  John  R.  McGrathj 
Clerk  of  the  Board. 


TJB/BJW 


OPIIIION  FO.  1052 
February  Ik,   1956 


SUBJECT;   APPEAL  PROM  CITY  PLANNING  DECISION,  RIGHT  OP 
SUBSCRIBER  TO  PROTEST  TO  ^'ITHDRAW  NAIE  AFTER 
PROTEST  HAS  BEEN  FORWARDED  TO  DEPARTMENT  OF 
PUBLIC  WORKS 


Gentlemen: 

You  have  requested  an  opinion  of  the  City  Attorney 

^°^^°''^-  REQUEST 

"On  February  3,  1956,  this  office  received 
the  following: 

(a)  An  appeal  from  the  decision  of  the  City 
Planning  Commission  by  its  Resolution 
No,  I4.50I,  dated  January  5,  1956,  approv- 
ing application  to  rezone  property  loca- 
ted on  the  west  side  of  Baker  Street,  be- 
tween Anza  Vista  and  Terra  Vista  Avenues 
from  Second  Residential  District  to  First 
Residential  District, 

(b)  An  appeal  from  the  decision  of  the  City 
Planning  Commission  by  its  Resolution 
No,  1+502,  dated  January  5,  1956,  approv- 
ing application  to  rezone  property  located 
on  the  east  side  of  Portuna  Avenue,  between 
Anza  Vista  and  Terra  Vists  Avenues,  from 
Second  Residential  District  to  First 
Residential  District, 

"These  appeals  were  transmitted  on  February 
3,  1956  to  the  Department  of  Public  V/orks  for  the  pur- 
pose of  determining  the  sufficiency  of  signatures  with 
respect  to  the  percentage  of  the  area  re.presented  by 
the  appellants, 

"On  February  7,  1956  this  office  received  a 
letter  signed  by  eight  protestants  whose  names  also 
appear  on  the  appeals  hereinabove  mentioned,  in  wnich 
request  is  made  that  their  signatures  be  withdrawn 
from  said  appeals,  and  on.tlining  therein  their  reasons 
for  such  withdravjal, 

'^/ill  you  kindly  inform  this  office  at  your 
earliest  possible  convenience  if  the  request  for  with- 
drawal may  be  legally  complied  with." 
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0  P   I  H  ION 


It  Is  my  opinion  that  the  requests  for  vjlthdrawal  are 
ineffective. 

Section  117  of  the  Charter  provides  that  an  appeal  may 
be  taken  from  the  ruling  of  the  Planning  Commission  by  filing  a 
written  protest  x^Jith  the  Board  of  Supervisors  within  30  days. 
It  further  provides: 

",  ,  ,  and  if  such  protest  is  subscribed  by  the  owners 
of  twenty  per  cent  of  the  property  affected,  the 
supervisors  shall  fix  a  time  and  place  for  hearing 
such  objections,  ,  ,"   (emphasis  added) 

If  the  City  Engineer  verifies  that  the  signatures  repre- 
sent 20/2  of  the  property  affected,  the  Board  of  Supervisors  must 
fix  a  time  and  place  for  hearing  the  appeal  in  conformity  to 
Section  117  of  the  Charter, 

No  provision  appears  in  the  Charter  permitting  the  x-iith-- 
drawal  of  the  signatures  and  the  general  authority  in  this  field 
substantiates  my  holding  that  the  protestants  may  not  withdraw 
their  names  after  the  petition  is  filed  with  the  Board, 

In  Knowlton  v.  Hezmalhalch.  32  Cal.  App,  (2d)  I4.I9,  the 
question  was  presented  whether  one  iiho  has  signed  a  referendum 
petition  might  withdraw  his  name  subsequent  to  the  filing  of  the 
petition  with  the  officer  or  board  authorized  to  receive  it.   The 
Court  held  that  the  withdrawal  could  not  be  made  after  such  filing, 
and  stated: 

"'The  remaining  question  in  this  case  is  based 
upon  the  claim  that  certain  signers  of  the  recall  petition 
requested  the  clerk  to  x^rithdraw  their  names  therefrom 
after  the  petition  was  filed  with  the  clerk  and  before 
that  officer  had  certified  the  result  of  his  examination 
as  required  by  the  statute,  ,  ,   The  clerk  is  not 
clothed  with  authority  to  alter  the  petition  when  it  has 
been  filed;  he  is  not  authorized  to  receive  extraneous 
evidence  of  its  contents,  or  to  base  his  certificate 
upon  statements  made  to  him  by  electors  who  have  signed 
it.   His  certificate  must  show  the  result  cf  an  exam- 
ination whereby  "from  the  records  of  registration"  he 
shall  ascertain  whether  or  not  "said  petition"  is  signed 
b^''  the  requisite  number  of  qualified  voters.    In  our 
opinion,  the  sir^ners  of  such  petitions  may  not  ^dthdraw 
their  names  or  have  their  names  withdrawn  by  the  clerk 


added, 
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And  the  same  conclusion  vas   reached  in  Uhl  v, 
Collins,  217  Cal.  App,  1,   That  case  involved  an  initiative 
petition  and  the  same  question  was  presented,  i.e.,  whether 
the  signer  of  an  initiative  petition  could  withdraw  his  name 
after  the  filing  of  the  loetition  with  the  officer  authorized 
to  receive  it.   The  Court  held  that  it  could  not  be  done,  and 
at  pan;e  '4,  stated: 

"On  principle,  it  seems  clear  that 
the  elector  xrrhose  name  is  placed  upon  a  petition 
through  fraud,  inadvertence  or  upon  insufficient 
reflection  should  not  be  Irrevocably  bound  by 
the  mere  signing,  but  should  be  permitted  to  cor- 
rect his  error  and  assume  his  true  position  vith 
regard  to  the  proposed  measure  if  this  can  be  done 
without  injury  to  the  initiative  system.   But  if 
the  alleged  right  of  x^ithdrawal,  based  upon  change 
of  mind,  is  to  be  exercised  to  the  destruction  of 
the  ,  ,  ,  procedure,  then  ire  may  well  question  its 
justification.   In  order  to  accomplish  anything,  the 
proponents  of  a  measure  must  be  able  to  rely  upon 
signatures  obtained,  and  if  continually  forced' to 
seek  new  ones  to  take  the  place  of  withdrawals,  may 
never  be  able  to  prepare  a  proper  petition  ^^'ithin 
the  limited  period  vrhich  usually  exists.   To  permit 
withdrawals  after  the  petition  is  completed  and 
filed,  and  the  vrork  of  securing  si-^natures  abandoned, 
seems  to  us  to  make  the  system  wholly  unworkable," 

The  same  result  was  reached  by  me  in  Opinion  No.  U25 
(August  2k,   1951).  

The  same  reasoning  applies  to  the  instant  case. 
If  a  similar  conclusion  was  not"  reached,  one  protestant  might 
maliciously  prevent  the  affected  owners  from  their  right  to 
appeal  simply  by  signing  the  ar>peal  or  petition,  waiting 
until  the  thirty  days  had  elapsed  and  then  withdrawing  his 
name.   In  this  way  other  affected  owners  who  relied  on  the 
representation  that  the  necessary  signatures  had  been  obtained 
would  be  misled,  prevented  from  securing  other  names  and  be 
deprived  of  their  right  to  appeal. 

Therefore,  it  is  my  opinion  that  the  requests  for 


vrithdrawal  should  not  be  honored. 
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Respectfully  submitted. 


RS/BJl'' 


DION  R.   K0LI4 
City  Attorney 


TO:      BOARD   OP  SUPERVISORS 
235   City  Hall 
San  Francisco  2 


Attention: 


John  R.  McGrath 
Clerk  of  the  Board 


OPINION  NO.    1053 
February  14,    1956 

SUBJECT:      DESTRUCTION  OF  RECORDS    --  MUNICIPAL  COURT 

Dear  Sir: 

You  have  requested  an  opinion  of  the  City  Attorney  as  fol- 


lows : 


REQUEST 

"May  the  following  records  of  the  Municipal  Court 
be  destroyed? 

"1.  Fee  tags:   Complaints,  Small  Claims  and  Sundries, 
the  latter  civil  and  criminal. 

"2.      Copies  of  orders  to  withdrav/  money  from  Clerk's 
Special  Fimd. 

"3.   Check  stubs  relating  to  checks  drawn  on  Clerk's 
Special  Fund. 

"4.  Monthly  statements  received  from  Bank  of  America 
on  Clerk's  Clearing  Account. 

"5.  Return  item  advice  letters  from  Bank  of  America 
in  connection  with  above  noted  account. 

"6.  Copies  of  Clerk's  report  of  daily  deposit  with 
Treasurer . 

"7.  Copies  of  Clerk's  monthly  financial  statement  to 
Controller  and  Treasurer." 


OPINION 

Municipal  courts  are  part  of  the  state  judicial  system.  (Art. 
VI,  sec.  11,  Calif.  Const.)  Reference  must  therefore  be  made  to 

state  law  in  answering  your  question.   (Slavich  v.  Walsh,  82  C.A.2d 

228)  

The  only  state  law  specifically  dealing  with  destruction  of 
municipal  court  records  is  Government  Code  sec.  72052  which,  under 
certain  conditions,  provides  for  the  destruction  of  "records,  papers 
and  exhibits  filed  or  kept  in  the  court  in  any  civil  action  or 
special  proceeding."  The  accounting  records  you  list  are  not  filed 
or  kept  in  any  civil  action  or  special  proceeding.  Hence  their 
des-ruction  is  not  governed  by  that  section. 
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Government  Code  sec.  26201  provides  that  the  board  of  super- 
visors may  at  any  time  authorize  the  destruction  of  any  duplicate 
record,  paper  or  document,  the  original  or  a  permanent  photographic 
reproduction  of  which  is  in  the  files  of  any  officer  or  department 
of  the  county. 

Government  Code  sec.  26202  provides  that  the  board  of  super- 
visors may  authorize  the  destruction  of  any  record,  paper  or  docu- 
ment which  is  more  than  5  years  old,  if  it  was  prepared  or  received 
pursuant  to  a  county  ordinance  or  in  any  manner  other  than  pursuant 
to  a  state  statute. 

Government  Code  sec.  26205  empov/ers  the  board  of  supervisors, 
at  the  request  of  the  county  officer  concerned,  to  authorize  the 
destruction  of  any  record,  paper  or  docvmient  not  expressly  required 
by  lav;  to  be  filed  and  preserved,  provided  it  is  first  photographed 
or  microfilmed. 

Boards  of  supervisors  must  provide  quarters  for  municipal 
courts.   (Gov.  Code  sec.  71002)  Hence  they  are  concerned  with  the 
problem  of  storing  old  records.   In  dealing  with  this  problem,  and 
in  the  absence  of  a  more  specific  law  on  the  subject,  it  is  my  opin- 
ion that  Government  Code  sees.  26201,  26202  and  26205  give  our  Board 
of  Supervisors  power  to  authorize  destruction  of  the  records  you 
list.   (See  3  Ops,  Cal.  Atty.  Gen.  403;  I8  Ops.  Cal.  Atty.  Gen.  Ill) 

Our  Board  has  not  enacted  an  ordinance  authorizing  destruction 
of  duplicate  records  (Gov.  Code  sec.  26201,  supra)  or  records  v;hich 
have  been  photographed  or  microfilmed.   (Gov.  Code  sec.  2o205,  supra) 
But  in  Part  I,  Article  4,  sec.  328.1  of  the  San  Francisco  Municipal 
Code  (Ordinance  No.  7070),  it  has  authorized  the  destruction  of  cer- 
tain records  if  they  are  over  5  years  old.   (Gov.  Code,  sec.  26202, 
supra)  Sec.  328. 1  reads  in  part: 

"a  department  head  is  authorized  to  destroy  or  other- 
wise dispose  of  useless  records  of  his  department  five 
years  after  their  origin  and  after  they  have  served  their 
purpose  and  are  no  longer  required,  except  that  records 
pertaining  to  financial  matters  shall  be  destroyed  only 
after  approval  by  the  Controller,  those  having  legal 
significance  only  with  the  approval  of  the  City  Attorney, 
and  payroll  checks,  time  cards  and  related  docujnents  only 
with  the  approval  of  the  Retirement  Boardj  on  request, 
payrolls,  time  cards,  etc.,  shall  be  delivered  to  the 
Retirement  Board  in  lieu  of  being  destroyed. 


"Nothing  in  this  section  shall  be  deemed  to  apply  to 
or  authorize  the  destruction  of  any  records  that  are  kept 
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pursuant  to  a  state  statute,  or  are  accumulated  by  a 
city  department  vrhlle  acting  in  a  state  matter." 

Government  Code  sec.  26202  does  not  give  the  Board  of  Super- 
visors pov/er  to  authorize  destruction  of  a  paper,  record  or  doci.iment 
prepared  or  received  pursuant  to  a  state  statute.  The  second  quoted 
paragraph  of  sec. 328.1  is  designed  to  harmonize  v/ith  this  restriction. 

This  leaves  for  consideration  the  question  ivhether  the  records 
you  list  were  "prepared  or  received  .  .  .  pursuant  to  a  state  statute.' 
(Gov.  Code  §26202)  The  Constitution  (Art.  VI,  §11)  requires  the 
Legislature  to  provide  by  general  lavi   for  the  regulation,  government, 
procedure  and  jurisdiction  of  municipal  courts  and  to  enact  such 
other  lavjs  as  may  be  necessary  to  carry  out  the  provisions  of  Art. 
VI,  §11.  The  Legislature  has  done  so  in  Gov.  Code  §§71001-71385, 
72000-74887,  and  in  C.C.P.  §89.  These  code  sections  do  not  expressly 
provide  for  the  preparation  or  receipt  of  the  records  you  list.  It 
is  accordingly  my  opinion  that  they  v;ere  not  "prepared  or  received 
.  .  .  piiTsuant  to  a  state  statute"  vjithin  the  meaning  of  Gov.  Code 
§26202. 

Therefore,  these  records,  if  over  5  years  old,  can  be  de- 
stroyed under  authority  of  Gov.  Code  §26202  and  §328.1  of  Part  I  of 
the  San  Francisco  Municipal  Code  if  they  have  served  their  purpose 
and  are  no  longer  required.  However,  in  addition  to  obtaining  the 
approval  of  our  Controller  for  their  destruction,  you  should  also 
obtain  the  approval  of  the  State  Controller.  This  for  the  reason 
that  the  State  Controller  may  have  established  a  procedure  for  the 
disposition  of  records  such  as  you  list.  As  you  know,  the  Legisla- 
ture has  provided  for  an  annual  audit  of  the  accounts  of  each 
municipal  court  and  has  authorized  the  State  Controller  to  establish 
and  supervise  "a  uniform  accounting  system"  for  municipal  courts. 
This  system  may  provide  "for  such  records,  reports  and  procedures 
as  the  State  Controller  may  deem  necessary."   (Gov.  Code  §"§71380- 
71384) 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
SEY/GEB  City  Attorney 

To:  Mr.  Ivan  L.  Slavich 

Clerk  of  the  Municipal  Court 
300  City  Hall 
San  Francisco  2 


OPINION  NO.  1054 
February  14,  1956 

SUBJECT:   AUTHORITY  TO  CONFINE  IN  LOCKED  WARDS  IN 
COUNTY  HOSPITAL  MENTAL  PATIENTS  WHO  HAVE 
NOT  BEEN  ADJUDGED  INCOMPETENT. 

Dear  Sir: 

You  have  requested  an  opinion  of  the  City  Attorney  as  follows: 

REQUEST 

"We  have  been  concerned  for  some  time  in  regard  to 
the  right  of  the  Health  Department  to  confine  patients 
in  locked  wards  who  have  not  been  adjudged  incompetent 
by  the  courts.  A  letter  from  Dr.  Rapaport,  State  Director 
of  Mental  Hygiene,  a  copy  of  which  is  enclosed,  indicates 
that  we  are  probably  within  our  rights  and  are  violating 
no  legal  procedure  in  so  doing.  We  would  appreciate  your 
opinion  on  this  matter  in  order  that  we  will  be  fully 
covered. 

"Our  fear  in  this  matter  has  been  based  on  the  fact 
that  we  are  actually  depriving  these  people  of  their 
liberty  without  any  process  of  law  and  we  have  felt  that  this 
confinement  should  be  done  only  after  legal  commitment  pro- 
cedures by  the  court.   Legal  commitment  would,  in  these 
cases,  be  of  very  definite  advantage  to  us  inasmuch  as  it 
would  establish  a  definite  guardianship  for  these  people." 

OPINION 

Section  6002  of  Welfare  and  Institutions  Code  which  was  referred 
to  by  Dr.   Rgpaport  in  his  letter,  provides  as  follows: 

"§6002.   Persons  y^ho  may  be  admitted  to  county  psycho- 
pathic hospital.   The  superintendent  or  person  in  charge 
of  the  county  psychopathic  hospital  may  receive,  detain, 
supervise,  care  for  or  treat  in  the  hospital,  for  a 
period  not  to  exceed  ninety  days,  any  person  who  comes 
within  any  of  the  following  descriptions : 

"(a)  V/ho  has  been  placid  therein  under  any  of  the 
provisions  of  this  code  pending  examination  and  hearing 
by  the  superior  court  of  the  county. 

"(b)  Who  suffers  from  mental  disease,  mental  disorder, 
mental  deficiency,  or  marked  departure  from  normal  mental- 
ity, and  who,  in  the  judgment  of  the  superintendent  or 
person  in  charge  is  a  suitable  person  for  emergency  care 
and  treatment,  or  for  observation  in  the  hospital. 
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"(c)  Who  voluntarily  makes  a  written  application  to 
the  superintendent  or  person  in  charge  thereof  for  admis- 
sion into  the  hospital  for  care,  treatment,  or  observation, 
and  who  is  a  suitable  person  for  care,  treatment,  or  ob- 
servation, and  who  in  the  case  of  an  adult  person  is  in 
such  condition  of  mind,  at  the  time  of  making  application 
for  admission,  as  to  render  him  competent  to  make  such 
application.   In  the  case  of  a  minor  person,  the  application 
shall  be  made  by  his  parents,  or  by  the  parent,  guardian, 
or  other  person  entitled  to  his  custody," 

In  connection  with  this  must  be  read  Section  6OO3  of  the 
V/elfare  and  Institutions  Code: 

"§6003.   Detention  of  persons  received  under  §6002  (b) 
and  ( c ) .   No  adult  person  received  into  the  county  psycho- 
pathic hospital  under  the  provisions  of  subdivisions  (b)  and 
(c)  of  Section  6002  of  this  code  shall  be  detained  therein 
for  more  than  seven  days  after  having  given  notice,  in  writ- 
ing, to  the  superintendent  or  person  in  charge,  of  his  desire 
to  leave  such  hospital. 

"No  minor  person  received  into  the  county  psychopathic 
hospital  under  the  provisions  of  subdivisions  (b)  and  (c)  of 
Section  6002  of  this  code  shall  be  detained  therein  for  more 
than  seven  days  after  notice  is  given,  in  writing,  to  the 
superintendent  or  person  in  charge  of  the  hospital  by  the 
parents,  or  the  parent,  guardian  or  other  person  entitled  to 
the  custody  of  the  minor,  or  their  desire  to  remove  the  minor 
from  the  hospital." 

These  two  statutes  occur  in  Chapter  1,  Part  3  of  Division 
VI  of  the  V/elfare  and  Institutions  Code  entitled  "County  Psycho- 
pathic Hospitals"  and  deal  with  the  authority  of  the  Superintendent 
of  a  county  psychopathic  hospital  to  receive  persons  for  emergency 
care  and  treatment  or  observation.   In  order  to  determine  the  pro- 
cedure for  commitments,  as  distinguished  from  the  authority  to 
receive  patients  committed,  it  is  necessary  to  turn  to  Part  1  of 
Division  VI  of  the  Welfare  and  Institutions  Code  which  deals  with 
commitments.   The  basic  procedure  for  involuntary  commitment  is 
found  in  V/elfare  and  Institutions  Code  Section  5050  which  reads 
as  follows: 

"§5050.   Orders  for  examination  and  safekeeping: 
Appointment  of  medical  examiners ;  Notice  of  Examination; 
Service.   V/henever  it  appears,  by  petition  pursuant  to 
this  chapter,  to  the  satisfaction  of  a  judge  of  the 
superior  court  in  any  county  that  any  person  therein 
is  mentally  ill,  and  in  need  of  supervision,  treatment, 
care  or  restraint  the  Judge  shall  so  far  as  consistent 
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with  Section  5156  of  this  code,  make  such  orders  as  may- 
be necessary  to  provide  for  examination  into  the  state 
of  mental  health  of  the  person,  and  for  the  safekeeping, 
necessary  medical  treatment,  care  or  restraint  of  the 
person,  pending  hearing,  in  the  county  psychopathic  hospital, 
in  his  ovm  home,  in  a  state  hospital,  or  in  such  other  place 
as  will  afford  access  to  medical  examiners  for  the  purpose 
of  examination  and  suitable  provision  for  the  safety  and 
comfort  of  the  person.   The  Judge  shall  by  order  appoint 
two  medical  examiners  to  make  a  personal  examination  of  the 
person  and  to  report  thereon  to  the  court. 

"If  the  judge  is  satisfied  that  the  person  is  suffic- 
iently mentall  ill  that  examination  should  be  mde  into  the 
state  of  his  mental  health,  the  judge  shall  issue  an  order 
notifying  the  person  to  submit  to  examination  at  such  time 
and  place  as  designated  by  the  judge.   The  order  for  examina- 
tion shall  be  served  as  provided  in  Section  5050.2  by  a  peace 
officer  or  counselor  in  mental  health  of  the  county  at  least 
one  day  before  the  time  fixed  for  the  examination.   The  per- 
son shall  be  permitted  to  remain  in  his  home  or  other  place 
of  domicile  pending  the  examination,  and  shall  be  permitted 
to  be  accompanied  by  one  or  more  of  his  relatives  or  friends 
to  the  place  of  examination. 

"If  it  appears  to  the  judge  from  a  certificate  of  a 
licensed  physician  and  surgeon  dated  not  more  than 
three  (3)  days  prior  to  the  presentation  of  the  petition 
and  filed  with  the  court,  certifying  that  he  has  examined 
the  person  and  is  of  the  opinion  the  person  is  mentally 
ill,  and  because  of  his  illness  is  likely  to  injure  himself 
or  others  if  not  immediately  hospitalized  or  detained,  or 
if  it  otherwise  affirmatively  appears  that  said  person  is 
likely  to  injure  himself  or  others,  the  judge  may  issue  and 
deliver  to  a  peace  officer  or  counselor  in  mental  health  of 
the  county  an  order  directing  that  the  person  be  forthwith 
detained  in  a  place  designated  in  the  order  for  examination 
and  hearing  as  provided  in  this  chapter.   The  judge  may 
issue  a  similar  order  if  the  person  fails  or  refuses  to 
appear  for  examination  when  notified." 

It  will  be  noted  that  this  statute  authorizes  the  judge  to 
issue  an  order  that  a  person  be  immediately  detained  for  examination 
and  hearing.   V/hlle  "mentally  ill  persons"  are  defined  as  those  "who 
are  of  such  mental  condition  that  they  are  in  need  of  supervision, 
treatment,  care,  or  restraint"  or  "who  are  of  such  mental  condition 
that  they  are  dangerous  to  themselves  or  to  the  person  or  property 
of  others,  and  are  in  need  of  supervision,  treatment,  care  or  re- 
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straint"  (Welfare  and  Institutions  Code  Section  5040),  it  must  be 
noted  that  an  order  of  immediate  detention  can  only  be  issued  either 
on  a  certificate  or  other  affirmative  evidence  not  only  that  the 
person  is  "mentally  ill"  but  also  that  "because  of  his  illness  is 
likely  to  injure  himself  or  others  If  not  immediately  hospitalized 
or  detained."  The  form  of  such  order  is  prescribed  in  Section 
5050.1  of  the  Welfare  and  Institutions  Code  and  Sections  5050.2, 
5050.5,  5050.6,  5050.7,  5050.8,  5050.9,  5051,  5051.1,  5052,  5053, 
5054  and  5055  delineate  the  procedure  to  be  followed  for  a  determin- 
ation of  sanity  pursuant  to  such  order.   Section  505O.7  allov/s  ap- 
prehension of  the  person  who  is  ordered  detained  and  directs  him  to 
be  delivered  to  the  place  designated  in  the  order  until  examination 
can  be  had. 

Under  these  sections,  after  service  of  the  petition  and  order 
for  examination  or  detention  and  of  notice  to  appear  within  the  time 
prescribed  and  upon  hearing,  if  one  is  requested,  a  determination  of 
sanity  is  made  and  a  person  found  mentally  ill  can  be  ordered  com- 
mitted. 

In  addition  to  the  above  provisions  authorizing  detention  under 
certain  circumstances  of  a  person  believed  to  be  mentally  ill,  there 
is  also  Section  505O.3  of  the  Welfare  and  Institutions  Code  which 
provides  as  follows : 

"§5050.3  Emergency  apprehension;  Detention  permissible: 
Contents  of  application;   Period  of  permissible  detention. 
When  any  person  becomes  so  mentally  ill  as  to  be  likely  to 
cause  injury  to  himself  or  others  and  to  require  immediate 
care,  treatment,  or  restraint,  a  peace  officer  or  health 
officer,  who  has  reasonable  cause  to  believe  that  such  is 
the  case,  may  take  the  person  into  custody  for  his  best 
interest  and  protection  and  place  him  as  provided  in  this 
section.   The  person  believed  to  be  mentally  ill  may  be 
admitted  and  detained  in  the  quarters  provided  in  any  county 
hospital  or  state  hospital  upon  application  of  the  peace 
officer  or  health  officer.   The  application  shall  be  in 
writing  and  shall  state  the  circumstances  under  which  the 
person's  condition  was  called  to  the  officer's  attention 
and  shall  also  state  that  the  officer  believes,  as  a  result 
of  his  personal  observation,  that  the  person  is  mentally 
ill  and  because  of  his  illness  is  likely  to  injure  himself 
or  others  if  not  immediately  hospitalized. 

"The  superintendent  or  physician  in  charge  of  the 
quarters  provided  in  such  county  hospital  or  state  hospital 
may  care  for  and  treat  the  person  for  a  period  not  to  exceed 
seventy-two  (72)  hours,  excluding  Sundays  and  nonjudicial 
days.   Within  said  seventy-two  (72)  hours  the  person  shall 
be  discharged  from  the  institution  unless  a  petition  of 
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mental  illness  is  presented  to  a  Judge  of  the  superior 
court  and  the  court  Issues  an  order  for  detention  of  such 
a  person,  or  unless  the  person  is  admitted  as  a  patient 
under  any  other  provision  of  law." 

This  section  authorizes  the  emergency  detention  without  court 
order  of  a  person  who  becomes  "so  mentally  ill  as  to  be  likely;  to 
cause  injury  to  himself  or  others  and  to  require  Immediate  care, 
treatment,  or  restraint".  It  is  to  be  noted  that  both  of  these  con- 
ditions must  be  satisfied  to  authorize  such  restraint.  As  the 
statute  states,  either  a  peace  officer  or  a  health  officer  may  make 
the  application  required  to  authorize  the  admittance  and  detention 
of  such  person  in  the  county  hospital.  As  the  statute  requires,  the 
application  must  be  in  writing  and  must  state  the  circumstances  under 
which  the  person's  condition  was  called  to  the  officer's  attention 
and  must  also  state  that  the  officer  believes,  as  a  result  of  his 
personal  observation,  that  the  person  is  mentally  ill  and  because 
of  his  illness  is  likely  to  injure  himself  or  others  if  not  immed- 
iately hospitalized.  I  also  call  your  attention  to  the  seventy-two 
(72)  hour  limitation  expressed  in  the  statute. 

The  problem  arises  as  to  whether  this  seventy-two  (72)  hour 
limitation  or  the  seven  (7)  day  period  prescribed  in  Section  6OO3  of 
the  Code  applies  to  limit  the  time  during  which  a  patient  may  be 
held  without  a  court  order  for  his  detention.   It  is  my  opinion  that 
Section  6003  is  designed  merely  as  an  authorization  for  detention 
and  does  not  directly  authorize  emergency  commitments  of  dangerous 
patients.  The  authority  for  the  latter  is  found  in  Section  5050.3^ 
which  statute  will  govern  in  such  situation  as  a  more  recent  and  more 
specific  enactment.   Thus,  it  is  the  seventy-two  (72)  hour  limita- 
tion prescribed  in  Section  5050.3  which  must  be  observed  as  the 
maximum  period  of  detention  possible  prior  to  discharge  or  the  is- 
suance of  a  court  order  for  detention. 

The  constitutionality  of  Section  5050.3  is  not  in  doubt,  since 
even  at  common  law  temporary  detention  of  an  Incompetent  who  poses 
danger  to  himself  or  others  has  been  upheld,  when  such  detention  was 
merely  preliminary  to  the  time  when  a  Judicial  proceeding  could  be 
instituted.  It  was  stated  in  In  Re  Cornell,  111  Vt.  525,  I8  A.  2d 
304  at  305: 

"At  common  law  an  Insane  person  may  be  temporarily 
restrained  without  legal  process  and,  if  need  be,  in  an 
asylum  if  his  being  atlarge  would  be  dangerous  to  himself 
or  others,  preliminary  to  the  institution  of  Judicial 
proceedings  for  the  consideration  of  his  mental  condition, 
and  such  a  restraint  does  not  violate  any  constitutional 
provision." 
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The  case  of  Christiansen  v.  Weston,  36  Ariz.  200,  284  P.  149, 
at  153,  also  arrived  at  the  same  conclusion. 

"If,  however,  it  appears  that  a  person  Is  dangerously 
Insane,  so  that  he  is  an  immediate  menace  to  himself  or 
others,  if  allowed  to  be  at  large,  it  is  then  permissible 
for  any  person--whether  an  officer  or  not--to  arrest  the 
Insane  person  without  process,  sind  detain  him  xontil  proper 
process  can  issue.  Colby  v.  Jackson,  12  N.H.  526;  Blsgaard 
V.  Duvall,  169  Iowa,  711,  I5I  N.W.  IO5I." 

The  recent  case  of  Ex  Parte  Romero,  51  N.M.  201,  I8I  P. 2d  811 
at  815*  likewise  approved  the  common  law  rule. 

"[W]e  approve  the  rule  that  an  insane  person  may  be  tempor- 
arily restrained  without  legal  process,  if  his  being  at  large 
would  be  dangerous  to  himself  or  others,  preliminary  to  the 
Institution  of  Judicial  proceedings  for  the  determination  of 
his  mental  condition.   Ex  Parte  Allen,  supra;  Maxwell  v. 
Maxwell,  I89  Iowa  7,    177  N.W. 541,  10  A.L.R.  482j  Crawford 
v.  Brown,  321  111.  305,  151  N.E.  911,  45  A.L.R.  1457." 

Also  see  Barry  v.  Hall,  98  F.  2d  222,  230;  Appeal  of  Sleeper,  147  Me. 
302,  87  A.  2d  115,  121;  Stizza  v.  Essex  County  Juvenile  &  Domestic 
Relations  Court,  132  N.J.L.  40b,  40  A. 2d  5^7/5^9;  State  v.  Mullin- 
ax,  3b4  Mo.  «5»,  269  S.W.  2d  72,  76. 

In  California,  while  it  has  been  held  that  permanent  commitment 
of  an  incompetent  for  hospital  treatment  cannot  be  carried  out  with- 
out prior  notice  and  a  judicial  hearing,  the  same  case  which  so  held 
nevertheless  also  recognized  the  propriety  of  temporary  commitment 
before  a  hearing.   In  the  Matter  of  Lambert,  134  Cal.  626,  at  633, 
the  California  Supreme  Court  stated  as  follows: 

"The  case  before  us  does  not  involve  the  right  of  the 
state  to  provide  for  the  summary  arrest  of  a  person  against 
whom  a  charge  of  insanity  is  made,  and  his  temporary  deten- 
tion until  the  truth  of  the  charge  can  be  investigated. 
Such  arrest  would  itself  be  a  notice  to  him  of  the  charge, 
under  which  he  would  be  afforded  an  opportunity  for  a 
hearing  thereon." 

As  an  implementation  of  the  common  law.  Section  5050.3  is  a 
valid  legislative  procedural  rule.   It  will  be  noted  that  the  opinion 
of  ray  predecessor.  No.  3637  (Feb.  1,  1945)  should  be  read  in  the 
light  of  this  section,  which  had  not  been  enacted  in  its  present 
form  at  the  time  of  the  issuance  of  that  opinion.   Hence  there  is 
no  liability  for  an  officer  who  acts  in  good  faith  under  this 
statute  to  detain  a  person  in  a  county  hospital,  provided  the 
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conditions  of  the  above  section  are  observed.   (Also  see  Welf.  & 
Inst.  Code  §6005  and  Govt.  Code  §1955.) 

You  are  advised  that  you  may  lawfully  detain  patients  under 
Section  5050.3  of  the  Welfare  and  Institutions  Code  upon  observa- 
tion of  the  limitations  thereof.   More  specifically,  before  the 
seventy- two  (72)  hour  time  limit  expires,  if  the  patient  has  not 
been  discharged  a  court  order  should  be  obtained  authorizing  such 
further  detention  as  may  be  desired,  pursuant  to  Section  505O  of 
the  V/elfare  and  Institutions  Code,  as  previously  quoted.  Steps  to 
carry  out  commitment  of  such  a  person  should  then  be  pursued 
pursuant  to  the  appropriate  provisions  of  the  code  governing  notice^ 
Judicial  determination  and  other  requlslties  of  a  proper  hearing. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Ellis  D.  Sox,  M.D. 

Director  of  Public  Health 
101  Grove  Street 
San  Francisco  2 


RMD/RS 


OPINION  NO.  1055 
February  17,  1956 

SUBJECT:   OPERATIONS  OF  PA.CIFIC  GRLTHOUWD  LINES  AT  AIRPORT. 

Dear  Sir: 

I  am  In  receipt  of  your  request  for  an  opinion  whether 
certain  conduct  of  Pacific  Greyhound  Lines  at  San  Francisco  Inter- 
national Airport  will  conflict  viith  rights  granted  to  Barrett 
Garages,  Inc.,  under  its  Ground  Transportation  Agreeme^it.  The 
questions  presented  are: 

(1)  Does  Public  Utilities  Commission  Resolution  No.  l5i+09 
which  authorized  pacific  Greyhound  Lines  to  erect  a 
shelter,  pick  up  and  discharge  passengers  at  the  end 
of  the  sidewalk  at  the  ground  floor  level  of  the 
Terminal  Building  conflict  with  provisions  (^f  the 
Groiond  Transportation  Agreement? 

(2)  can  Pacific  Greyhound  Lines  be  permitted  to  post 
signs,  use  starters,  guides,  clerks  and  solicitors 
in  the  Terminal  Building  and  at  the  Airport  in  view 
of  the  provisions  of  the  Ground  Transportation 
Agreement? 

OPINION 

It  is  fundamental  that  the  purposes  and  intentions  of  the 
parties  to  a  written  contract  must  be  garnered  from  the  contract 
itself  unless  there  are  ambiguities.  The  contract  in  question  is 
clear  and  explicit  and  is  devoid  of  any  ambiguities. 

The  purpose  and  intent  of  the  contract  entered  into  by 
the  Public  Utilities  Commission  and  Barrett  Garages,  Inc.,  on  the 
l8th  day  of  May,  195^,  was  to  give  to  the  company  (Barrett  Garages, 
Inc.)  an  exclusive  right  to  transoort  passengers  arriving  at  or 
departing  from  the  San  Francisco  International  Airport. 

That  this  is  so  was  set  fopth  in  the  preamble  and  sections 
of  the  contract  in  the  following  manner: 

"V'hereas,  it  is  the  intention  of  the  Commission  to 
execute  an  exclusive  agreement  between  City  and  a  single 
prime  contractor  for  the  operation  of  all  the  above  enumer- 
ated services  within  and  from  airport  to  other  points;  and" 

Then,  in  section  1,  RIGHTS  OF  THE  COMPANY,  subdivision  (a)  provides: 
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"Commission  does  hereby  grant  unto  Company  subject  to 
all  the  terms,  conditions  and  covenants  of  this  agreement, 
full  authority  to  have  and  to  exercise  the  ri£,hts, 
powers  and  privileges  herein  referred  to  on  and  in  con- 
nection v'ith  the  ground  transportation  services  described 
herein,  including  the  sole  and  exclusive  privilege  to 
conduct  these  services;  providing  said  services  shall 
originate  on  or  about  Airport  premises;  said  services 
to  corr.pr'.se: 

(1)  Airline  Motor  Busses; 

(2)  Metered  Taxi cabs; 

(3)  Chauffeur-Priven  Limousines." 

Further,  in  section  6,  OBLIGATIONS  OP  COmilSSION,  the 
Commission  further  agrees: 

"(a)   To  prohibit  any  carrier  other  than  Company 
to  load  or  pick  up  passengers  for  hire  in  vehicles 
common  to  the  services  herein  defined  and  reserved 
exclusively  to  Company  vithin  the  confines  of  Airport, 
except  licensed  public  Interurban  bus  carriers  operating 
on  a  regular  schedule  under  State  authority  and  loading 
and  unloading  at  stops  other  than  the  loading  areas 
assigned  to  company  on  Airport  and  as  specifically 
designated  by  Manager,  or  the  Municipal  Railvay  of 
City,  operating  similarly,  and  except  insofar  as 
City  may  be  required  to  allow  by  reason  of  any  prior 
written  agreement.   City  agrees  not  to  license  or  per- 
mit any  such  interurban  bus  carrier  to  load  or  unload 
on  the  loading  or  unloading  platforms  or  ramps  of  the 
Terminal  Building  or  to  use  the  same  in  any  manner. 

"(b)   To  prohibit  any  person,  firm  or  corporation 
conducting  the  types  of  services  herein  defined  and 
reserved  exclusively  to  Company  from  usinf  space  in 
the  Terminal  Building,  or  from  installing  signs  in  the 
Terminal  Building,  or  on  Airport,  or  from  having  starters, 
guides,  clerks,  and  solicitors  on  Airport,  except  insofar 
as  City  may  be  required  to  allow  by  reason  of  any  nrior 
agreement. 

"(c)   To  provide  and  enforce  regulations  controlling 
activities  on  Airport  to  the  end  that  the  -ourooses  expressed 
herein  will  be  effectuated." 
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The  obvious  Intent  and  purpose  of  the  above  sections  was  to 
give  to  Company  the  exclusive  use  of  the  loading  and  unloading 
platforms  or  ramps  of  the  Terminal  Building  and  to  prohibit  the  use 
of  the  Terminal  Building  by  any  person,  firm  or  corporation  engaged 
In  the  type  of  business  conducted  by  Company  from  using  space  in 
the  Terminal  Building,  installing  signs  in  the  Terminal  Building 
or  on  the  Airport,  or  from  having  starters,  guides,  clerks  and 
solicitors  on  the  Airport, 

Assuming  that  Pacific  Greyhound  Lines  is  granted  the 
right  to  enter  the  Airport  (which  right  it  does  not  now  possess) 
the  Commission  is  obligated  to  prohibit  Pacific  Greyhound  Lines 
from  posting  any  signs  on  the  Airport,  from  using  any  space  in  the 
Terminal  Building,  from  having  starters,  j^uides,  clerks  and  solici- 
tors on  the  Airport, 

And  under  section  6(a)  the  City  agrees  not  to  license  or 
permit  any  such  interurban  bus  carrier  to  Ipad  or  unload  on  the 
loading  platforms  or  ramps  of  the  Terminal  Building,  or  use  the 
same  in  any  manner. 

Aside  from  Company,  the  only  carrier  that  can  use  Airport 
property  is  "a  licensed  public  interurban  bus  carrier  operating  on 
a  regular  schedule  under  State  authority."  Such  an  Interurban  bus 
carrier  should  not  be  permitted  to  use  the  loading  or  unloading 
platforms  or  ramps  of  the  Terminal  Building,  or  use  the  same  in  any 
manner  but  must  use  "stops  other  than  loading  areas  assigned  to 
Company  on  airport  and  as  specifically  designated  by  Manager." 

Your  attention  is  directed  to  the  present  application  of 
Pacific  Greyhound  Lines,  No.  35k(^k>    filed  with  the  State  Public 
Utilities  Commission  on  Maj'-  ?6,  195i|>  wherein  it  seeks  to  deviate 
from  its  authorized  route  to  serve  the  San  Francisco  International 
Airport. 

The  City  has  filed  a  protest  to  the  application  upon  the 
ground  that  the  Airport  property  is  owned  by  the  City  and  County  of 
San  Francisco  and  not  under  the  jurisdiction  of  the  State  of 
California.   The  City  further  alleged  in  Its  protest  that  the  roads 
within  the  Airport  are  not  public  roads  or  part  of  the  public 
highways  or  dedicated  to  public  use;  and  Pacific  Greyhound  Lines 
must  obtain  a  permit  from  the  City  to  enter  the  property  of  the 
Airport  owned  by  the  City  and  County  of  San  Francisco. 
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In  the  Fialer'3  Limousine  case,  53  Cal.  P.U.C.  263,  the 
City's  position  that  it  had  the  right  to  ^ive  an  exclusive  contract 
to  P3arrett  Garages,  Inc.  was  upheld.   Pialer' s  exhausted  every 
possible  means  (State,  U.  S.  Suioreme  Courts)  in  its  effort  to 
continue  to  carry  on  its  transportation  business  at  the  itirport  and 
have  the  contract  between  City  and  Barrett  declared  void. 

Pacific  Greyhound  Lines'  position  is  analogous  to  Pialer' s. 
It  has  a  certificate  of  public  convenience  and  necessity  to  use 
the  public  highways  in  transporting  passengers,  but  as  was  pointed 
out  in  the  Commission' s  brief  in  opposition  for  a  writ  of  certiorari 
to  the  Supreme  Court  of  the  United  States  at  page  II4., 

lervice 

involved,  it  is  necessary  to  have  two  le^al  rights; 
first,  a  certificate  of  public  convenience  and  neces- 
sity to  operate  on  the  public  highways,  and,  second,  the 
right  from  the  City  and  County  to  r>ick  up  passengers  at 
the  Airport." 

It  must  be  conceded  that  Pacific  Greyhound  Lines  in  picking 
up  passengers  at  the  Airport,  is  doing  so  solely  through  sufferance 
and  needs  an  amendment  of  its  present  certificate  from  the  Public 
Utilities  Commission  of  the  State  and  a  permit  from  the  Public 
Utilities  Commission  of  the  City  and  County  of  San  Francisco  before 
it  is  entitled  to  enter  the  San  Francisco  International  Airport, 

As  to  Resolution  No,  l5i;09  of  Hay  16,  1955*  passed  by  the 
Public  Utilities  Commission  and  referred  to  in  your  request  for 
opinion,  it  purports  to  £lve  to  the  Pacific  Greyhound  Lines  a 
1)ermit  to  occupy  approximately  6OO  square  feet  of  space  as  Indicated 
on  Drawing  BA-10575j  to  operate  as  a  licensed  public  Interurban  bus 
carrier  on  a  re^iular  schedule  under  State  authority  at  locations 
on  the  Airport  as  designated  by  Airport  Manager." 

Section  6(a)  of  the  Barrett  agreement  purports  to  extend 
to  "licensed  public  interurban  bus  carriers  operating  on  a  regular 
schedule  under  State  authority"  the  privilege  of  loading  and  unload- 
ing at  stops  other  than  the  loading  areas  assigned  to  Company 
(Barrett  Garages,  Inc.)  on  Airport  and  as  specifically  designated 
by  Manager, 

The  verbiage  of  the  resolution  attempts  to  follow  the 
wording  of  Section  6(a)  of  the  agreement.   The  Pacific  Greyhound 
Lines  is  a  "licensed  public  interurban  bus  carrier  on  a  regxilar 
schedule  under  State  authority,"  but  needs  an  amendment  to  its 
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present  certificate  from  the  State  to  carry  passengers  to  and  from 
the  San  Francisco  International  Airport  and  a  permit  from  the 
Public  Utilities  Commission  of  San  Francisco  to  enter  the  airport. 

This  office  has  been  supplied  vrith  a  copy  of  "nrawing 
B^-10575  referred  to  in  Resolution  No,  15^09.   The  drawing  designate: 
the  stations  that  would  be  given  to  Pacific  Greyhound  Lines  as  a 
licensed  carrier  authorized  to  do  interurban  business  at  the  San 
Francisco  International  Airport, 

Since  the  adoption  of  the  resolution  this  office  has  been 
advised  that  only  a  slgigle  shelter  station  would  be  erected,  on  the 
north  end  of  the  sidewalk  on  the  ground  floor  level.  This  shelter 
station  is  a  considerable  distance  from  the  entrances  of  either  the 
ground  floor  or  first  floor  levels  of  the  Terminal  Building,  It  is 
clearly  "a  stop  other  than  a  loading  area  assigned  to  Company  on 
Airport"  under  the  provisions  of  Section  6(a)  of  the  contract, 

A  ramp  is  defined  by  ^.'ebster  as  "a  sloping  way,  as  in  a 
fortification,  bridge,  etc.,  a  short  bend,  slope  or  curve,  usually 
in  a  vertical  plane  where  a  handrail,  coping  or  the  like  changes 
its  direction," 

Neither  of  the  designated  stations  on  the  map  or  the 
single  shelter  station  are  a  part  of  "a  sloping  way," 

The  main  question  here  is  vhether  the  areas  are  loading 
and  vinloading  platforms  of  the  Terminal  Building.  After  careful 
search,  no  case  has  been  found  which  construes  the  meaning  of  '"'load- 
ing  and  unloading  platform."  The  nearest  case  is  Eianchi  v.  Sears 
Roebuck  Co..  Ill  N.Y.S.  (2d)  5l2,  which  construed  the  meaning  of 
the  word  "platform"  as  distinguished  from  the  "interior"  of  a  Sears 
P.nebuck  building.   The  case  quotes  from  the  dictionary,  as  f  olloxiJs, 
at  page  51?: 

"Webster's  New  International  Dictionary  (2d  Ed,) 
defines  'platform'  as  a  'plane  surface  ,  ,  ,  any 
surface  ,  ,  ,  a  horizontal  and  generally  flat  surface 
usually  higher  than  the  adjoining  ground.'" 

The  entire  extent  of  sidewalk  in  front  of  the  ground  level 
extending  to  each  side  of  the  building,  adjacent  to  the  ramp,  is 
in  a  sense  a  "loading  and  unloading  platform."   Persons  step  out  of 
automobiles  to  a  "horizontal  flat  surface  higher  than  the  adjoining 
ground^'  vjhich  leads  to  the  Terminal  Building,   However,  in  another 
sense,  this  surface  above  ground  is  not,  as  shown  in  the  photographs 
submitted  by  you,  a  loading  and  unloading  platform,  at  any  rate  for 
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Its  entire  length,  but  is  a  sidewalk  for  the  convenience  of  the  public 
and  to  avoid  hazards  to  pedestrians.   If  any  portion  of  the  sidewalk 
can  be  considered  a  "loading  and  unloading  platform"  within  the 
meaning  of  the  contract,  it  can  only  be  internretod  as  that  portion 
which  is  directly  in  front  of  the  entrance  and  not  that  sidevialk 
v'hich  is  at  the  extreme  ends  beyond  the  entrance  way.   The  sidewalk 
at  the  entrance  is  recessed  and  viider  than  the  adjoining  sidewalk 
and  has  a  canopy  over  it  and  a  traffic  island  adjoining  it,  ^-jhich 
distinguishes  this  portion  from  the  remaining  portions  of  the 
sidewalk. 

From  a  view  of  the  map  and  the  pictures  furnished  this 
office,  the  station  that  would  be  given  to  Pacific  Greyhound  Lines 
cannot  be  deemed  to  be  a  part  of  the  loading  or  unloading  platforms 
or  ramp  of  the  Terminal  Building, 

I  am  mindful  of  this  office's  Opinion  No.  266  dated 
October  20,  195*^*  which  held  that  "an  attempt  uoon  the  part  of  the 
Public  Utilities  Commission,  or  management  of  the  Airport,  to 
prohibit  use  of  public  roads  upon  the  Airport  in  fulfillment  of 
an  order  not  negotiated  or  taken  upon  the  Airport  v^ould  be  an  undue 
and  illegal  interference  with  the  right  of  private  contract." 

Since  the  date  of  this  opinion  the  factual  situation  at 
the  Airport  has  changed.   In  1953»  the  State  of  California  deeded 
to  the  City  and  County  of  San  Francisco  the  old  public  road,  known 
as  Highway  101,   This  public  road  passed  in  front  of  the  Terminal 
Building.   Today  there  are  no  public  roads  within  the  Airport;  nor 
have  anj'  of  the  roads  in  the  Airport  been  dedicated  to  public  use. 

You  are  advised  that  Pacific  Greyhound  Lines  meets  the 
definition  of  "a  licensed  public  interurban  bus  carrier  operating 
under  a  regular  schedule  under  State  authority,"  but  that  it  should 
obtain  an  amendment  of  its  present  certificate  of  public  convenience 
and  necessity  from  the  State  and  a  permit  from  the  Public  Utilities 
Commission  of  San  Francisco  before  it  is  alloi^-ed  to  enter  the  San 
Francisco  International  Airport  for  handling  Incoming  or  outgoing 
passengers. 

You  are  further  advised  the  Pacific  Greyhound  Lines  should 
not  be  permitted  to  use  the  loading  or  unloading  platforms  or  ramps 
of  the  Terminal  Building  in  any  manner;  nor  should  Pacific  Greyhound 
Lines  be  permitted  to  post  signs,  use  starters,  guides,  clerks  and 
solicitors  in  the  Terminal  Building  or  on  the  Airport. 
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And,  finally,  you  are  advised  that  the  stations  designated 
on  Prawing  BA.-10575  under  Resolution  No.  15^4-09  and  the  pictures 
subsequently  shovm  to  this  office  depicting  the  single  shelter 
station,  are  not  a  part  of  the  ramp  or  loading  or  unloading  platforms 
and  can  be  used  by  any  licensed  interurban  bus  carrier. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


PJN/TMO'C 


To:   J,  H.  Turner 

Manager  of  Utilities 
287  City  Hall 
San  P'rancisco  2 


OPINION  NO.  1056 

March  5,  1956 

SUBJECT:   RESPONSIBILITY CF  MENTALLY  ILL  PATIENTS 

FOR  CARE  AT  SAN  FRANCISCO  HOSPITAL;  POLICY  OP 

Dear  Sir: 

You  have  requested  an  opinion  of  the  City  Attorney  as 
follows: 

REQUEST 

"1.   Does  the  fact  that  the  Psychiatric  Division  of 
San  Francisco  Hospital  is  not  specifically  mentioned  in 
Section  151  and  in  Section  151.I  exclude  the  department 
from  billing  persons  admitted  to  the  Psychiatric  Division 
of  San  Francisco  Hospital? 

"2.   Can  the  signatures  of  persons  being  maintained  in 
our  Psychiatric  Division  under  a  Mentally  111  Petition  be 
accepted  as  legal  when  it  comes  to  their  acceptance  of  an 
obligation  to  reimburse  the  City  and  County  of  San  Francisco 
for  their  care? 

"It  has  been  our  policy  to  have  all  adult  patients  sign 
an  application  requesting  hospital  care  and  forms  constitu- 
ting release  of  information,  a  lien  on  any  property  they 
may  possess,  and  release  of  information  on  insurance  and 
other  financial  affairs. 

"The  billing  for  hospital  care  rests  on  the  social 
workers'  evaluation  in  each  case,  and  the  question  has 
been  discussed  whether  or  not  mentally  ill  patients  are 
legally  responsible  for  care  received  in  San  Francisco 
Hospital.   Your  advice  would  assist  us  in  our  future  course 
of  action. " 

OPINION 

Section  144  of  the  San  Francisco  Health  Code  (Municipal 
Code,  Part  II,  Chapter  V)  authorizing  the  establishment  of  the 
Psychiatric  Division  of  the  San  Francisco  Hospital  provides  that  it 
shall  be  an  integral  part  of  the  San  Francisco  Hospital  and  shall  be 
subject  to  all  the  rules  and  regulations  thereof. 

Though  Sections  151  and  15I.I  of  the  San  Francisco  Health 
Code  do  not  specifically  mention  the  Psychiatric  Division,  Section 
151.1  of  the  San  Francisco  Health  Code  clearly  provides  that  the 
Director  of  Public  Health  shall  bill  every  person  legally  obligated 
for  institutional  service  in  the  San  Francisco  Hospital.   Patients 
In  the  Psychiatric  Division  or  the  persons  legally  responsible  for 
their  maintenance  are  legally  obligated  to  pay  for  care,  treatment 
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and  observation  (San  Francisco  Health  Code,  Section  153;  V/elfare  and 
Institutions  Code,  Section  5004),  and  therefore  should  be  billed 
for  services  rendered. 

Section  153  of  the  San  Francisco  Health  Code  provides 
that  every  person  receiving  aid  directly  or  indirectly  from  public 
moneys  drawn  through  the  Treasury  of  the  City  and  County  of  San 
Francisco  shall  be  liable  for  the  value  of  such  aid. 

Section  6004  of  the  Welfare  and  Institutions  Code  pro- 
vides that  in  case  a  mental  patient  or  the  person  legally  responsi- 
ble for  his  maintenance  is  or  becomes  the  owner  of  property  the 
county  furnishing  care,  lEreatment  or  observation  shall  be  reimbursed 
therefrom  for  its  charges. 

The  above-mentioned  sections  of  the  San  Francisco  Health 
Code  and  the  Vfelfare  and  Institutions  Code  create  a  statutory 
liability  for  care  received  by  the  mentally  ill  patient  at  the 
San  Francisco  Hospital  independent  of  any  contractual  liability 
arising  from  agreements  signed  by  the  mentally  ill  patient  at  the 
time  of  admission  to  the  San  Francisco  Hospital. 

Prior  to  the  time  that  a  person  has  been  judicially 
determined  to  be  Incompetent  the  legal  capacity  of  the  individual 
is  a  question  of  fact  to  be  determined  by  the  court  in  each  in- 
stance.  Section  5155  of  the  Welfare  and  Institutions  Code  spec- 
ifically provides  that  a  person  complained  against  in  a  "Mentally 
111  Petition"  shall  not  forfeit  or  suffer  any  legal  disability  by 
reason  of  such  proceedings.   Even  if  the  proceedings  under  a 
'Mentally  111  Petition"  result  in  commitment  to  a  state  hospital 
such  action  is  not  conclusive  of  the  question  of  legal  capacity, 
since  Incompetence  is  not  judicially  determined  in  such  an  action. 
(Carniglia,  In  re  [193^],  139  CA.  629,  3^  P.  2d  752) 

In  event  an  attempt  is  made  to  avoid  liability  arising 
out  of  signing  the  admission  forms  under  Sections  38  or  39  of  the 
Civil  Code  the  burden  is  upon  the  person  seeking  to  avoid  liability 
to  prove  that  he  in  fact  lacked  legal  capacity  at  the  time  he  signed 
the  admission  forms.   And  should  he  succeed  in  showing  that  he 
lacked  capacity  and  the  agreements  he  signed  on  admission  to  the 
hospital  are  held  void  or  voidable  he  nevertheless  could  be  held 
liable,  for  care,  treatment  or  observation  under  Section  153  of 
the  San  Francisco  Health  Code  and  Section  6004  of  the  Welfare 
and  Institutions  Code. 

It  is  my  opinion  therefore,  and  you  are  advloed 
accordingly,  that  mentally  ill  patients  held  on  warrants  are 
legally  responsible  for  care  received  in  the  San  Francisco 
Hospital.  You  should  accept  their  signatures  as  being  legal 
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on  the  admission  forms  and  bill  them  for  services  rendered. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TJL/BJW 


To:   Ellis  D.  Sox,  M.D. 

Director  of  Public  Health 
101  Grove  Street 


OPINION  NO.  1057 

March  5,  1956 

SUBJECT:   REDEVELOPMENT  AGENCY,  REQUIREMENTS  OF   PUBLIC 
BIDDING  IN  LEASE  OR  SALE  OP  LAND  BY  AGENCY; 
MEANING  AND  REQUIREMENTS  OP  "PUBLIC  HEARING" 
IN  LEASE  OR  SALE  OP  SUCH  LAND. 

Gentlemen: 

You  have  requested  an  opinion  of  the  City  Attorney  as  follows; 

REQUEST 

"Several  large  developers  have  evidenced  an  interest 
in  developing  portions  of  San  Prancisco  under  the  Cali- 
fornia Community  Redevelopment  Law.   In  preliminary  dis- 
cussions, such  developers  have  indicated  a  willingness  to 
finance  costs  of  surveys  and  plans  providing  some  assur- 
ance could  be  given  such  developers  that  once  a  plan  for 
an  area  has  been  adopted,  that  they  would  be  assured  of 
getting  the  land. 

"Section  33268  of  the  California  Community  Redevelop- 
ment Law  provides  that  an  Agency  may  sell  or  lease  land 
without  public  bidding,  but  must  hold  a  public  hearing  on 
the  proposed  lease  or  sale  and  the  terms  thereof. 

"Will  you  kindly  render  me  your  opinion  as  to 
whether: 

"1.  There  is  any  constitutional  provision  or  other 
statute  which  would  require  the  Redevelopment 
Agency  to  sell  only  after  public  bidding? 

"2,   If  not,  what  is  the  purpose  and  meaning  of  the 
public  hearing  requirements  of  Section  33268 
of  the  California  Community  Redevelopment  Law? 

"3.  If  after  negotiating  a  sale  of  land  with  a 
developer  and  at  the  public  hearing  of  such 
proposed  sale  or  lease,  an  offer  is  made  in 
a  larger  sum  by  a  responsible  individual  or 
firm,  is  the  Redevelopment  Agency  obligated 
to  accept  such  higher  offer? 

"4.   If  at  the  public  hearing  a  higher  offer  is  made, 
is  the  Redevelopment  Agency  then  required  to 
hold  public  bidding  so  that  the  original  develop- 
er or  other  interested  persons  or  firms  may  have 
an  opportunity  to  meet  such  offer? 

"It  is  understood  that  such  projects  will  be  developed 
without  use  of  federal  funds." 
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OPINION 


Inasmuch  as  it  appears  from  your  request  for  opinion  that  the 
projects  contemplated  will  be  developed  without  the  use  of  federal 
funds,  the  procedures  outlined  by  the  Federal  Government  for  dis- 
position of  property  in  projects  financed  with  federal  funds  need 
not  be  followed. 

Section  33267  of  the  Community  Redevelopment  Law  (Health  and 
Safety  Code)  provides: 

"Within  the  redevelopment  area  or  for  purposes  of 
redevelopment  an  agency  may:   ....   (d)  sell,  lease, 
exchange,  subdivide,  transfer,  assign,  pledge,  encumber 
by  mortgage,  deed  of  trust,  or  otherwise,  or  otherwise 
dispose  of  any  real  or  personal  property  or  any  interest 
in  property." 

Section  33268  of  the  Health  and  Safety  Code  provides: 

"Any  lease  or  sale  made  pursuant  to  Section  33267  may 
be  made  without  public  bidding  but  only  after  a  public 
hearing  by  the  agency  upon  the  proposed  lease  or  sale  and 
the  provisions  of  the  sale  or  lease." 

A  review  of  the  legislative  history  of  the  California  Communi- 
ty Redevelopment  Law  reveals  that  the  above  quoted  language,  that 
any  lease  or  sale  may  be  made  without  public  bidding  but  only  after 
a  public  hearing  by  the  agency  upon  the  proposed  lease  or  sale  and 
the  provisions  thereof,  has  been  in  such  law  since  its  adoption  in 
19^5. 

The  use  of  the  word  "may"  in  a  statute  will  be  construed  as 
permissive  and  as  vesting  discretionary  power,  unless  the  context 
of  the  statute  clearly  indicates  a  purpose  to  use  the  word  in  a 
mandatory  sense.    (U.S.  v.  Bowman,  I82  F2d  251,  252.) 

Ordinarily,  the  word  "may"  as  used  in  a  statute  is  permissive, 
but  if  provision  or  context  otherwise  requires  it,  the  permissive 
meaning  is  not  required.    (Holman  v.  Warren,  32  Cal.2d  351.) 

It  is  my  opinion  that  the  word  "may"  as  used  in  Section  33268 
(Health  and  Safety  Code)  is  permissive,  and  the  Redevelopment 
Agency  may  adopt  a  policy  of  public  bidding  in  the  disposition  of 
lands  acquired  by  it  if  the  Agency  so  desires. 

Since  receipt  of  your  letter,  I  am  Informed  that  the  Redevelop- 
ment Agency  has  adopted  such  a  policy  of  public  bidding. 

In  the  absence  of  charter  or  statutory  requirement  public  con- 
tracts need  not  be  let  under  competitive  bidding.  (Miller  v.  Boyle, 
^3  CA  39;  Swanton  v.  Corby,  38  CA2d  227.) 


I 


Opinion  No.  1057 
March  5,    1956 
Page  3 

The  City  has  the  right  to  sell  or  dispose  of  property,  real 
or  personal,  to  which  It  has  absolute  title  and  which  Is  not  affec- 
ted by  a  public  trust.  In  substantially  the  same  manner  as  an 
Individual,  unless  restrained  by  statute  or  charter,  and  this  power 
is  an  Incidental  power  Inherent  In  all  corporations,  public  and 
private.    (McQulllin,  Municipal  Corporations,  3d  Ed.,  Vol.  10, p. 75) 

The  term  "public  hearing"  has  been  defined  in  various  ways  and 
its  meaning  no  doubt  varies  depending  upon  the  subject  of  the  hear- 
ing, the  nature  of  the  board  or  person  holding  the  hearing,  and  the 
nature  of  the  board  or  person  to  be  heard.   (Silver  Burdett  Co.  v. 
State  Board  of  Education,  36  CA2d  Ilk,   7l8.) 

The  words  "public  hearing"  before  any  tribunal  or  body,  by 
the  accepted  definitions  of  lexicographers  and  courts,  means  the 
right  to  appear  and  give  evidence  and  also  the  right  to  hear  and 
examine  the  witnesses  whose  testimony  is  presented  by  opposing 
parties.   (Farmers  Elevator  Co.  of  Yorkville  v.  Chicago,  R.I.  &  P.Ry, 
Co..  107  NE  841,  843.) '— 

"Public  hearing"  contemplates  a  fair  and  impartial  hearing 
at  which  competent  evidence  may  be  presented  before  a  fair  and  im- 
partial tribunal.   (Saks  &  Co.  v.  City  of  Beverly  Hills,  107  CA2d 
260,  237  P.  36.)    

With  respect  to  the  specific  questions  submitted,  you  are  ad- 
vised as  follows: 

1.  There  is  no  constitutional  provision  or  other  statute 
which  would  require  the  Redevelopment  Agency  to  sell  the  land  owned 
by  it  only  after  public  bidding.   As  previously  stated,  in  the 
absence  of  any  statutory  requirement  a  public  agency  may  sell  lands 
without  competitive  bidding.  In  fact,  the  Redevelopment  Law  speci- 
fically authorizes  the  sale  of  land  without  public  bidding. 

2.  It  is  my  opinion  that  the  "public  hearing"  requirement  of 
Section  33268  of  the  Community  Redevelopment  Law  serves  a  dual  pur- 
pose (a)  it  protects  the  Redevelopment  Agency  against  any  accusations 
that  any  "deals"  have  been  made  with  favorite  developers  and  (b)  it 
gives  notice  to  the  public  of  the  terms  and  conditions  of  any  sale 

or  lease  and  gives  the  public  an  opportunity  to  appear  at  such  hear- 
ing and  submit  evidence  and  examine  witnesses  as  to  the  adequacy  of 
the  proposed  purchase  price  and  other  relevant  factors. 

3.  If  after  negotiation  for  a  sale  or  lease  of  land  to  a 
developer  and  at  the  public  hearing  on  such  proposed  sale  or  lease 

an  offer  is  made  in  a  larger  sum  by  a  responsible  individual  or  firm, 
it  is  my  opinion  that  the  Redevelopment  Agency  would  be  obligated 
to  accept  such  higher  offer.   Failure  so  to  do  might  be  construed 
as  a  gift  of  public  funds  . 
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4.   If  at  such  public  hearing  others  demonstrate  they  can 
make  a  higher  valid  offer,  it  is  my  opinion  that  the  Redevelopment 
Agency  would  be  required  to  hold  public  bidding  so  that  the 
original  developer  or  other  interested  persons  or  firms  might  have 
an  opportunity  to  meet  or  better  such  offer.   Being  a  public  body; 
the  Redevelopment  Agency  should  endeavor  to  receive  the  highest  re- 
turns for  any  land  it  acquires  and  disposes  of  for  redevelopment 
purposes  in  accordance  with  the  provisions  of  a  duly  adopted 
redevelopment  plan. 

Respectfully  submitted, 
DION  R,  HOLM,  City  Attorney 


TO:   REDEVELOPMENT  AGENCY 

of  the  City  and  County 
of  San  Francisco 

512  Golden  Gate  Avenue 

San  Francisco  2 


Attention:  Eugene  J,  Riordanj 
Director. 


MG/BJW 


OPINION  NO.  1058 
March  6,  1956 


SUBJECT: 


Dear  Sir: 


CHARTER  SECTION  I56;  DISABILITY  TRANSFER; 
APPLICATION  OP  LENGTH  OF  SERVICE  REQUIREMENT 
OF  THAT  SECTION  TO  LIMITED  TENURE  APPOINTEE 
V/HO  SUBSEQUENTLY  RECEIVES  PERMANENT  APPOINTMENT 


You  have  requested  my  advice  upon  the  subject  matter  contained 
in  a  communication  quoted  in  part  as  follows: 

REQUEST 

"Your  opinion  is  invited  as  to  the  correct  interpre- 
tation of  pertinent  language  in  Charter  Section  I56  Insofar 
as  such  language  affects  a  request  for  disability  transfer 
submitted  by  an  employee  to  the  Civil  Service  Commission  at 
its  meeting  of  January  25,  1956. 

"The  employee  originally  entered  the  city  service  under 
limited  tenure  appointment  on  August  4,  1952.  He  served 
under  such  limited  tenure  appointment  continuously  to  March 
2,    1954  on  which  date  he  was  permanently  appointed  to  a 
position  in  the  same  class  from  a  list  of  eligibles  estab- 
lished by  the  regular  examination  procedure. 


\ 


"The  specific  question  involved  is  whether  or  not  the 
employee  qualifies  for  disability  transfer,  with  respect  to 
length  of  service,  .  .  .  .  " 

OPINION 


The  portions  of  Charter  Section  I56  which  require  interpreta- 
tion herein  are  as  follows : 

"When  a  permanent  civil  service  employee  ....  who  has 
served  not  less  than  three  (3)  years  in  his  position,  has 
become  incapable  through  advanced  agev  accident  or  other 
disability,  of  performing  the  duties  of  his  position,  the 
civil  service  commission  may,  with  the  consent  of  the  ap- 
pointing officer  or  appointing  officers  involved,  transfer 
him  to  a  position  within  his  capacities  to  perform,  v/hether 
or  not  within  the  classification  for  which  he  qualified  for 
appointment  ..." 

The  basic  question  to  be  resolved  is  whether  the  concerned  em- 
ployee's "limited  tenure"  service  (about  17  months)  may  be,  under 
the  foregoing  language  of  Section  I56,  taken  together  v;ith  his 
"permanent"  service  (about  2  years)  for  the  purpose  of  allowing  it 
to  be  said  that  he  has  "served  not  less  than  three  (3)  years  in 
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his  position." 

It  is  my  opinion  that  such  question  must  be  answered  in  the 
negative. 

Under  the  civil  service  structure  provided  for  by  the  charter, 
"positions"  are  basically  categorized  as  "permanent,"  "temporary" 
and  "seasonal."   (See  Sections  l4l  and  148.)   Needless  to  say,  the 
identifying  marks  of  a  temporary  or  seasonal  employment  are  im- 
permanence  and  uncertainty  of  duration;  but  the  permanent  employ- 
ment is  one  which,  by  its  history  of  continuity,  is  normally  to 
be  expected  to  endure  indefinitely. 

However,  in  the  jargon  of  civil  service  recognized  both  by 
Charter  provisions  and  by  the  rules  of  the  Civil  Service  Commis- 
sion, the  designation  of  a  "position"  as  "permanent"  means  more 
than  merely  that  it  can  be  expected  to  continue  in  existence  into 
the  Indefinite  future.   As  a  term  of  art  in  the  field  of  civil 
service,  the  expression  "permanent  position,"  when  used  in  the 
sense  of  an  employee's  occupancy  thereof  and  the  rights  which 
flow  therefrom,  connotes  the  privilege  of  "status"  or  "tenure"  in 
such  position.   Thus,  under  that  concept,  a  "permanent  civil 
service  employee"  is  one  who  has  achieved  tenure  and  status  in 
his  position.   Such  is  something  vastly  different  from  the  abstract 
designation  of  a  position  as  "permanent,"  for  it  is  evident  that 
one  may  for  a  time  perform  the  duties  of  a  permanent  position 
without  acquiring  civil  service  status  or  tenure  therein.   Clear 
examples  of  such  situation  are  found  in  non-civil  service  emergen- 
cy appointments  (Charter  section  149)  and  limited  tenure  appoint- 
ments.  (Charter  section  145.1.) 

It  is  my  belief  that  Charter  Section  156,  in  extending  a 
transfer  privilege  (contingent,  of  course,  upon  the  approvals 
recited  therein)  to  a  "permanent  civil  service  employee"  who  has 
served  not  less  than  three  years  "in  his  position,"  contemplates 
only  a  benefit  available  to  an  employee  who  has  had  status  or  has 
been  tenured  in  this  position  for  three  years--i.e.,  one  who,  for 
not  less  than  three  years,  has  served  in  his  position  as  a  perm- 
anent employee.   Stated  in  another  way,  I  believe  that  the  ref- 
erence to  service  "in  his  position"  for  not  less  than  three  years 
means  permanent  service  therein,  rather  than  service  in  another 
category,  such  as  under  limited  tenure. 

Hence,  and  in  accordance  with  the  foregoing,  you  are  advised 
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that  the  concerned  employee's  limited  tenure  service  may  not  b( 
used  to  qualify  him  as  an  eligible  for  disability  transfer. 


Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney 


TO:   Mr.  William  L.  Henderson 

Personnel  Director  and  Secretary 
Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 


WFB/lBJW 


DIONR.HOLM  -ueuc^^^u^.s  co..„. 

EDMOND  P     BERGEROT  DEPUTY  CITY  ATTORNEYS 

CHI^FTm.L  DEPUTY  CITY   ATTORNEY                                                                                                             AGNES  OBR.EN   smith 

DEPUTY  CITY  ATTORNEYS  CITY   HALL                                                                                                                                            FRANK    J     NEEDLES 

NORMAN  SANFORD  WOLFF  S  AN   FR  ANC ISCO  2 .    C  A  LI  FO  RN I A                          NO  .        IOBS-A                          MORLEY  GOLDBERG 

LAWRENCE  S     MANA  ,,■,,,                                                                                                                                    RICHARD  SAVERI 

JOSEPH    F     MURPHY  U^^                                                                                                                                    GEORGE   P     AGNOST 

C     WESLEY   DAVIS  WILLIAM    E     MULLINS 

VIRL  BENNEHOFF  MaTCh        IS              1  QR6                                                                                                                            ROBERT  M     DESKY 

EDWARD    I     FITZPATRICK  I'laFCn        ±0  >         -1^30                                                                                                                            SAMUEL  E     YEE 

BERNARD  J     WARD  RAYMOND  J     REYNOLDS 

GEORGE   E     BAGLIN  PATRICK    R     KELLY 

THOMAS   J     BLANCHARO  EMMET   B     KEEFFE 

WILLIAM    F     BOURNE  JOHN   J    TAHENY     JR 
DONALD  J     KROPP 
JOHN   ELMER   BARRICKLO 
THOMAS   A     TOOMEY,    JR 
JEROME  COHEN 


Honorable  Harold  R.  McKinnon 
President,  Police  Commission 
Hall  of  Justice 
San  Francisco  8,  California 


Re :  Pending  Disciplinary  Proceedings  under 
Charter  Section  155  (Captain  Peter  A, 
Conroy,  Lieutenant  Hugh  Conroy, 
Officer  Fred  Borchers) 


Dear  Mr.  McKinnon: 


You  have  recently  consulted  me  asking  my  advice  concerning 
the  above  noted  disciplinary  proceedings  pending  before  your 
commission.  More  particularly  you  have  asked  whether  your  commis- 
sion might  proceed  to  hear  such  charges  in  the  face  of  recently 
filed  motions  to  dismiss  made  on  behalf  of  the  charged  members  of 
your  department. 

Because  of  the  time  elements  involved^  I  have  taken  the 
liberty  of  rendering  my  advice  in  this  letter  form  rather  than 
going  through  the  extended  mimeographing  procedure  by  which  my 
opinions  are  generally  issued. 

On  the  basis  of  the  papers  which  you  have  turned  over  to  me 
having  to  do  with  the  pending  charges  and  v/ith  the  motions  of  the 
attorneys  for  the  concerned  members  for  dismissal  of  such  charges, 
it  would  appear  to  me  that  the  focal  issues  herein  are  the  follow- 
ing: 

1.  May  your  commission  proceed  upon  such  charges  in  view 
of  the  fact  that  they  were  not  initially,  and  independent  of  your 
commission,  initiated  by  some  other  superior  to  the  concerned 
members,  but  rather  were  formulated  and  filed  by  the  then  acting 
chief  of  police  upon  the  order  of  your  commission. 

2.  Whether  the  commission  is  disqualified  from  acting  by 
reason  of  a  claim  of  having  prejudged  the  charges  against  said 
concerned  members. 

Those  two  issues  will  be  treated  seriatim  in  this  communi- 
cation. 
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ISSUE  1 

It  is  my  belief  that  the  contention  that  the  "filing"  of 
charges  is  required  by  section  155  of  the  charter  to  emanate  solely 
from  a  svperior  v/ithin  the  department,  independent  of  a  privilege 
in  the  commission  to  direct  such  filing,  is  without  merit.  This 
conclusion  is  reached,  generally,  upon  the  theory  that  there  is 
nothing  in  section  155  that  indicates  such  a  limitation  upon  the 
overall  governing  power  of  the  Police  Commission  as  set  forth  in 
section  35  of  the  charter.  Section  35  grants  to  your  commission 
plenary  powers  of  supervision  and  control  over  the  internal  affairs 
of  the  Police  Department  and  it  would  seem  that  to  unduly  restrict 
the  department  to  exercise  its  disciplinary  powers  (charter  §155) 
only  to  a  situation  where  complaint  was  made  to  the  commission 
i70uld  constitute  a  thwarting  of  the  purposes  for  which  supervisory 
authority  was  given.  The  commission  would  appear  to  be  an  active 
agency  for  governing  the  department  rather  than  merely  a  passive 
body  which  could  not  invoke  its  disciplinary  powers  unless  another 
person  or  agency,  by  the  filing  of  charges,  brought  those  powers 
into  operation.  The  commission  would  seem  not  to  be  merely  a 
passive  forum  within  the  contemplation  of  155,  but  rather  a  body 
which,  after  its  own  investigation,  may  order  the  preparation  and 
submission  to  it  of  charges  against  department  members  under  its 
control.  On  this  general  theme,  see  Sale  v.  Railroad  Commission, 
15  Cal.  2d  612. 

Further,  it  must  be  noted  in  connection  with  the  point  under 
discussion  that  under  the  provisions  of  section  21  of  the  charter 
it  is  provided  that  certain  local  officers  "or  any  board  or  com- 
mission appointed  by  the  mayor  relative  solely  to  the  affairs  under 
its  control,  may  require  such  periodic  or  special  reports  of  depart- 
mental costs,  operation  and  expenditures,  examine  the  books,  papers, 
records  and  accoujits  of,  and  inquire  into  matters  affecting  the 
conduct  of  any  department  or  office  of  the  city  and  county,  and  for 
that  purpose  may  hold  hearings,  ..."  This  section  allows  the 
Police  Commission  to  hold  hearings  for  the  purpose  of  exploring 
the  internal  affairs  of  its  ovm  department.  It  would  seem  unbe- 
lievable that  with  such  power  of  inquiry  being  granted  to  a  com- 
mission it  v/as  also  intended  that  the  commission  v/ould  be  powerless 
to  act  on  its  own  motion  for  the  purpose  of  remedying  defects  within 
its  department  which  might  be  brovight  to  light  during  the  course  of 
such  inquiry. 

Further,  when  the  new  charter  was  adopted  in  1932  it  was 
provided  in  section  35  thereof  that 

'The  police  commissioners  shall  be  the  successors 
in  office  of  the  police  commissioners  holding  office 
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In  the  city  and  county  at  the  time  this  charter 
shall  go  into  effect  and  shall  have  all  the  powers  and 
duties  thereof  except  in  this  charter  otherwise 
provided." 

Through  the  various  amendments  to  section  35  since  the 
adoption  of  the  new  charter  in  1932,  section  35  has  in  effect 
provided,  and  now  provides,  that  the  P  lice  Commission  shall 
have  the  powers  possessed  by  the  Police  Commission  imder  the 
"old"  charter  at  the  time  of  its  abandonment.  At  such  latter 
time,  in  Article  VIII,  Chapter  III,  Section  8  of  the  old  charter, 
it  vras  provided  that 

"The  board  shall,  of  its  own  motion,  and  without 
the  filing  or  presentation  of  any  complaint,  have 
power  to  initiate  and  conduct  investigations  of  all 
matters  affecting  or  relating  to  affairs  of  the 
police  department  or  the  discipline  of  the  members 
thereof. 

It  is  also  to  be  noted  that  in  Section  3,  Chapter  VII  of  that 
same  Article,  provision  was  made  for  disciplinary  action  against 
members  of  the  Police  Department  "after  a  fair  and  impartial  trial 
before  the  commissioners  upon  a  verified  complaint  filed  with  the 
board."  Such  would  seem  to  indicate  that  the  trial  by  verified 
complaint  against  a  member  for  disciplinary  purposes  v\fas  something 
different  from  the  investigatory  powers  of  the  commission  provided 
for  in  Chapter  III  of  Article  VIII  and  that  the  commission  had 
preliminary  poi;er  of  investigation  into  matters  affecting  the  dis- 
cipline of  the  department  and  that  they  could  employ  such  power 
before  the  filing  of  any  charges  against  a  member.   Since,  as  has 
been  indicated  above,  that  pov;er  has  been  in  effect  perpetuated 
through  a  succession  of  amendments  to  section  35,  it  appears  that 
the  commission  at  the  present  time  has  charter -granted  power  to 
conduct  its  ovm  investigations  into  matters  affecting  the  discipline 
or  other  internal  affairs  of  the  department  and  that  those  investi- 
gations are  something  separate  and  apart  from  hearings  upon  charges 
which  are  conducted  pursuant  to  the  provisions  of  section  155. 

Hence  it  would  appear  clear  that  the  charter  contemplates 
that  the  commission  may  make  an  inquiry  into  disciplinary  matters 
affecting  its  department  from  which,  later,  specific  charges  may 
be  directed  to  be  filed;  follovjing  v/hich  the  charged  member  must 
be  given  all  of  the  privileges  and  rights  afforded  to  members  vmder 
the  provisions  of  section  155. 
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ISSUE  2 

There  can  be  no  doubt  of  the  fundamental  character  of  the 
rule  x\rhlch  is  relied  upon  by  the  movants  In  their  attempt  to  dis- 
qualify the  commission  from  hearing  the  pending  charges.  That 
rule,  briefly  stated,  is  to  the  effect  that  no  one  may  sit  as  a 
judge  in  a  judicial  or  quasi  judicial  hearing  or  tribunal  if  that 
person,  by  reason  of  interest,  bias  or  prejudice,  or  by  reason 
of  having  prejudged  the  pending  matter,  has,  in  the  eyes  of  the 
law,  caused  his  o\m   disqualification  to  adjudicate  the  issues 
before  him.  In  the  situation  before  you  there  can  be  no  question 
that  yovr   body  sits  as  a  forum  exercising  quasi  judicial  powers. 
(Dierssen  v.  Civil  Service  Commission,  43  Cal.  App.  2d  53;  Ludolph 
V.  Board "of  PoTTce  Commissioners,  30  Cal.  App.  2d  211) 

VJhile  the  courts  zealously  protect  the  right  of  anyone  who 
must  submit  to  the  jurisdiction  of  a  quasi  judicial  body  to  the 
end  that  he  vfill  be  afforded  due  process  of  law,  certain  exceptions 
to  the  fundamental  rule  noticed  above  have  become  iifell  established 
in  the  laws  relating  to  the  disqualification  of  judicial  or  quasi 
judicial  officers  to  hear  a  particular  matter.  One  of  such  rules 
is  commonly  referred  to  as  the  "rule  of  necessity"  and  it  has  been 
frequently  used  throughout  California  and  other  states  in  this  Union 
to  temper  the  otherwise  unalterable  principle  that  a  quasi  judicial 
officer  or  body  will  be  disqualified  from  hearing  and  determining 
a  matter  in  v;hich  it  has  an  interest,  bias  or  prejudice  against  a 
party  involved  or  in  which  such  officer  or  body  has  formed  pre- 
judgment upon  such  matter.  This  rule  is  expressed  as  follows  in 
22  Am.  Jur.  312: 

"There  is  an  exception,  based  upon  necessity,  to 
the  rule  of  disqualification  of  an  administrative 
officer.  An  officer,  otherwise  disqualified,  may 
still  act,  if  his  failure  to  act  would  necessarily 
result  in  failure  of  justice.  Thus,  an  officer 
exercising  judicial  functions  may  act  in  a  proceed- 
ing wherein  he  is  disqualified  by  interest,  relation- 
ship, or  the  like,  if  his  jurisdiction  is  exclusive 
and  there  is  no  legal  provision  for  calling  in  a 
substitute,  so  that  his  refusal  to  act  would  prevent 
absolutely  a  determination  of  the  proceeding.  ' 

At  2  Cal.  Juj?.  2d  230,  this  doctrine  of  necessity  is  epit- 
omized in  the  follov/ing  language: 

"That  no  member  of  an  administrative  tribunal  shall 
be  permitted  or  required  to  withdraw  if  his  dis- 
qualification will  prevent  the  existence  of  a 
quorujTi  qualified  to  act  in  a  particular  proceeding." 
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In  the  Cal.  Jur.  quotation  Just  noted.  It  is  also  pointed 
out  that  this  rvle  of  necessity  is  codified  in  California  under 
the  Administrative  Procedure  Act  (reference  thereto  later  to  be 
made  herein).  At  the  same  place,  the  text  goes  on  to  provide  that 

"The  doctrine  is  also  firmly  established  independent 
of  statute,  and  applies  v/here  bias,  prejudice,  or 
personal  interest  v/ould  disqualify  the  entire  adminis- 
trative tribunal,  leaving  no  agency  to  effectuate 
the  legislative  purpose." 

That  such  doctrine  has  been  viniformly  followed  in  California 
is  made  manifest  by  a  number  of  cases.   In  one  of  these,  Nider  v. 
Roman,  32  Cal.  App.  2d  11,  the  court  said  the  follov/ing  in  a  case 
TnvoTving  a  claim  of  disqualification  of  a  member  of  a  city  commis- 
sion to  sit  in  judgment  in  a  proceeding  upon  the  removal  of  a  public 
officer: 

"The  general  rule  adopted  in  a  majority  of  juris- 
dictions is  called  the  rule  of  necessity.  It  is  thus 
stated  in  39  A.L.R.,  page  1476: 

"  'By  the  great  v;eight  of  authority,  a  judge  or  an 
officer  exercising  judicial  fujictions  may  act  in  a  pro- 
ceeding wherein  he  is  disqualified  by  interest,  relation- 
ship, or  the  like,  if  his  jurisdiction  is  exclusive  and 
there  is  no  legal  provision  for  calling  in  a  substitu.te, 
so  that  his  refusal  to  act  would  prevent  absolutely  a 
determination  of  the  proceeding.'  .  .  . 

"This  rule  of  necessity  has  been  adopted  in  California. 
(Federal  Const.  Co.  v.  Curd,  179  Cal.  489  .  .  .)" 

In  Caminetti  v.  Pacific  Mutual  Life  Ins.  Co.,  22  Cal.  2d  344, 
at  366,  the  court,  in  discussing  the  question  of  the  disqualification 
of  a  quasi  judicial  officer  to  hear  a  matter  in  which  he  had  an  int- 
erest, said  the  following  concerning  the  question  of  that  officer's 
disqualification  by  reason  of  such  interest: 

"As  said  in  42  American  Jurisprudence  312  'There  is  an 
exception,  based  upon  necessity,  to  the  rule  of  dis- 
qualification of  an  administrative  officer.  An  officer, 
otherv/ise  disqualified,  may  still  act,  if  his  failure 
to  act  would  necessarily  result  in  a  failure  of  justice.'" 

The  court  then  went  on  to  point  out  that  this  rule  of  necessity  has 
been  applied  in  this  state,  quoting  Federal  Const.  Co.  v.  Curd, 
supra,  and  Nider  v.  Homan,  supra. 
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This  rule  has  been  recently  followed  In  Thompson  v.  City 
of  Long  Beach,  4l  Cal.  2d  235.  Therein  it  vjas  said  concerning 
the  right  of  an  administrative  board  to  hear  charges  for  dismissal 
against  an  employee  of  the  city  in  a  situation  where  a  member  of 
the  board  had  been  active  in  preferring  such  charges,  that 

"It  is  natural  that  the  members  of  the  board  should 
have  gained  some  knowledge  concerning  appellant's 
condition  as  the  result  of  previous  dealings  i-zith  the 
case  and  prior  to  the  actual  hearing  of  the  dismissal 
charges.  But  still  the  board  was  the  only  body  em- 
povrered  to  accord  appellant  a  hearing  on  the  dismissal 
charges  .  .  .  and  the  necessities  of  the  case  would 
su.stain  the  board's  right  to  act  in  determination  of 
appellant's  appeal." 

In  said  case  the  court  cited  in  support  of  the  quoted 
statement  the  cases  of  Camlnettl  v.  Pacific  Mutual  Life  Ins. 
Co.,  supra,  and  Scannell  v.  iToTTf,  8b  Cal.  App.  2d  W9. 

Of  interest  is  the  decision  of  the  Supreme  Court  of  the 
United  States  in  Federal  Trade  Commission  v.  Cement  Institute, 
333  U.  S.  683,  92'"TrrTaTlOlO.  in  sucE~case,  involving  a  charge 
of  prejvidice  against  members  of  a  hearing  commission  by  reason 
of  the  fact  that  certain  of  them  had  previovisly  stated  that  in 
their  opinion  a  certain  tj^pe  of  price  fixing  device  v;as  in 
restraint  of  trade  in  violation  of  the  Sherman  Anti -Trust  Act, 
the  court  said  (333  U.  S.  701,  92  L.  ed.  103^): 

"Had  the  entire  membership  of  the  Commission  dis- 
qualified in  the  proceedings  against  these  respondents, 
this  complaint  could  not  have  been  acted  upon  by  the 
Commission  or  by  any  other  government  agency.   Congress 
has  provided  for  no  such  contingency.   It  has  not  directed 
that  the  Commission  disqualify  itself  under  any  circum- 
stances, has  not  provided  for  substitute  commissioners 
should  any  of  its  members  disqualify,  and  has  not  author- 
ized any  other  government  agency  to  hold  hearings,  make 
findings,  and  issue  cease  and  desist  orders  in  proceed- 
ings against  ujifair  trade  practices.  Yet  if  Marquette 
is  right,  the  Commission,  by  making  studies  and  filing  reports 
in  obedience  to  congressional  command,  completely  immunized 
the  practices  investigated,  even  though  thej'-  are  'unfair,  ' 

"There  is  no  v^arrant  in  the  Act  for  reaching  a  con- 
clusion which  would  thus  frustrate  its  purposes." 
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It  would  seem  that  the  court  was,  although  not  expressly- 
using  a  conventional  term,  there  resorting  to  the  so-called  "rule 
of  necessity." 

Under  the  terms  of  the  California  Administrative  Procedure 
Act,  to  which  reference  has  been  made  above,  it  is  provided, 
concerning  disqualification  of  administrative  agency  members,  that 

"No  agency  member  shall  v;ithdravr  voliJintarily  or 
be  subject  to  disqualification  if  his  disqualification 
would  prevent  the  existence  of  a  quorujn  qualified  to 
act  in  the  particular  case." 

(Government  Code,  §11512  (d)) 

While  it  must  be  recognized  that  since  the  matter  before 
you  is  strictly  one  of  a  municipal  affair  and  that  the  State 
Administrative  Procedure  Act  is  not  applicable,  nonetheless  the 
embodiment  in  the  Act  of  the  rule  of  necessity,  as  quoted  above, 
does  show  the  general  tenor,  temper  and  public  policy  on  this 
matter  at  the  State  level. 

Hence  it  can  be  seen  that  this  rule  of  necessity  is  the 
prevailing  one  throughout  the  country  and  that  the  rule  is  followed 
by  case  law  in  this  state.  Further,  and  by  virtue  of  the  provisions 
of  Government  Code  Section  11512  (d),  that  same  rule  has  been  made  a 
part  of  the  State  law  which  governs  all  administrative  hearings 
covering  businesses  and  professions,  the  control  thereof  and  the 
issuance  and  revocation  of  licenses  therein  throughout  the  State  of 
California  in  all  situations  where  the  activities  being  controlled 
are  within  the  domain  of  State  law. 

It  would  seem  that  whatever  the  charge  of  bias  or  prejudgment 
in  your  instant  cases  may  be,  all  issues  are  controlled  by  the  "rule 
of  necessity"  and  your  Commission  may  sit  in  the  hearing  upon  the 
charges  against  the  involved  department  members.  This  conclusion 
is  compelled  by  all  of  the  authorities  above  noted  and  the  further 
fact  that  under  our  own  charter  no  tribunal  but  the  Police  Commission 
may  hear  disciplinarsr  charges  against  a  member  of  the  Police  Depart- 
ment. 

Should  you  wish  to  consult  me  further  on  any  of  these  matters, 
please  do  not  hesitate  to  do  so. 

Very  sincerely  yours. 


DION  R.  HOLM 
V/FB  City  Attorney 
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SUBJECT:   APPLICATION  OP  THE  GUARDSMEN,  A  CHARITABLE 

CORPORATION,  TO  SOLICIT  CHARITABLE  CONTRIBUTIONS; 
WHETHER  THE  PLAN  THEREFOR  CONSTITUTES  A  LOTTERY 


Dear  Sir: 

I  have  received  your  follov;ing  request  for  opinion: 

REQUEST 

"Application  has  been  made  to  this  Department 
by  Thomas  J.  0 'Toole,  Executive  Secretary  of  the 
Guardsmen,  for  a  permit  to  conduct  a  charitable 
drive  for  such  organization. 

"Inspector  Alfred  Arnaud  of  my  office  Informs 
me  that  the  Guardsmen  do  not  look  upon  this  form  of 
solicitation  as  a  lottery  by  reason  of  the  fact  that 
therefore,  the  third  element  of  a  lottery,  namely: 
consideration,  is  absent. 

"In  view  of  the  rather  technical  nature  of  the 
subject,  may  I  request  that  you  advise  me  as  to 
whether  or  not  such  type  of  solicitation  is  legal." 

Your  foregoing  request  has  been  accompanied  by  the  applica- 
tion filed  by  The  Guardsmen,  together  v/lth  certain  exhibits  to  such 
application  which  show  the  plan  v/hereby  that  organization  proposes 
to  conduct  its  drive  for  funds.  Those  sources  of  information  dis- 
close the  following  to  be  the  components  of  such  plan. 

1.  Funds  derived  from  such  solicitations  are  to 

be  used  to  finance  the  activity  of  The  Guardsmen 
knovm  as  "Camper ships",  under  which  needy  children 
are  sent  to  si;immer  camps  at  the  expense  of  that 
organization. 

2.  Basic  contributions  sought  will  be  in  the  amount 
of  $1.00,  and  each  person  so  contributing  will 
be  given  a  nv.unbered  ticket  or  receipt  for  each 
such  contribution  v;hich,  for  Income  tax  purposes, 
will  evidence  a  deductible  charitable  gift,  vrhleh 
receipt  will  be  designated  non-assignable  and  non- 
transferable. 

3.  Each  such  ticket  or  receipt  will  be  detachable  from 
a  stub  bearing  an  identical  number,  on  which  stub, 
at  the  time  of  contribution,  will  be  written  the 
donor's  name  and  address. 
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4.  Such  numbered  stubs  will  be  retained  by  The 
Guardsmen  and,  at  the  conclusion  of  the  per- 
iod of  solicitation,  6  of  such  stubs  will  be 
drawn  from  the  entire  accumulation  thereof  and 
awards  of  property  will  be  made  to  those  holders 
of  tickets  or  receipts  whose  names  appear  upon 
such  6  stubs.  No  such  holder  need  be  present  at 
the  drawing. 

5.  125,000  of  such  receipts,  attached  to  such  stubs, 
will  be  printed  for  circulation. 

6.  It  will  not  be  necessary  or  required  that  anyone 
contribute  or  pay  $1.00,  or  any  other  amount,  to 

be  eligible  to  participate  in  such  drawing- -for  any 
adult  person  may  ask  for  and  receive,  by  applying 
therefor  at  headquarters  of  The  Guardsmen,  690 
Market  Street,  San  Francisco,  a  free  ticket  for 
such  drawing. 

7.  The  only  difference  between  the  ticket  given  a 
non-contributor  and  the  ticket -receipt  given 

a  contributor  will  be  the  impression  on  the 
ticket  given  the  former  of  the  stamped  words 
"not  good  for  tax  purposes." 

OPINION 

As  suggested  by  your  request  for  advice,  as  quoted  above, 
the  crucial  point  for  determination  is  whether  the  plan  for  solicita- 
tion of  funds  proposed  in  The  Guardsmen  application  would  constitute 
a  lottery.  Of  course,  lotteries  are  forbidden  and  declared  criminal 
by  state  law.   (Penal  Code,  §§  319-326) 

The  basic  definition  of  a  lottery  is  contained  in  Section 
319i  Penal  Code,  wherein  it  is  provided  that 

"A  lottery  is  any  scheme  for  the  disposal  or  dis- 
tribution of  property  by  chance,  among  persons  who 
have  paid  or  promised  to  pay  any  valuable  consider- 
ation for  the  chance  of  obtaining  such  property  or 
a  portion  of  it  .  .  .  ." 

From  the  foregoing,  it  is  plainly  manifest  that  the  funda- 
mental ingredients  of  a  lottery  are  three,  as  follows: 

1.   The  disposition  of  property 
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2.   Chance 


3.   Consideration  given  to  acquire  a  privilege 
of  participation 

Abundant  case  law  in  Celiforniaj  and  elsev;here  throughout 
the  United  States,  shows  that  those  three  listed  elements  are  the 
identifying  marks  of  a  lottery.   (See  Holmes  v.  Saunders,  114  Cal. 
App.  2d  389;  People  v.  Gonzales,  62  Cal.  App.  2d  27^;  F"eople  v. 
Gardas,  137  Cal.  App.  Supp.  'Jbb;   48  A.L.R.  1115;  113  A.L.R.  1121) 

It  is  beyond  doubt,  or  the  necessity  for  citation  to  author- 
ities, that  the  first  two  of  such  three  essential  ingredients  are 
present  in  the  plan  of  The  Guardsmen.  That  is,  the  plan  does  contem- 
plate the  disposition  of  property  by  chance. 

Such  conclusion  leaves  to  be  explored,  then,  the  foiAndation 
issue  created  by  your  request,  i.e.,  v/hether,  by  the  structure  of  the 
plan,  it  can  be  said  that  recipients  of  tickets  or  receipts  will  pay, 
give  or  part  with  any  "consideration"  therefor. 

In  order  to  make  appropriate  and  accurate  analysis  of  this 
issue,  it  must  first  be  observed  that  the  word  "consideration"  is 
not  merely  a  grammatical  tool  to  be  used  in  ordinary  non-legal  speak- 
ing or  writing.  Hov;ever,  it  is  so  used;  and  in  such  usage  it  has 
many  facets  and  shades  of  meaning.  For  example,  in  Webster's  New 
International  Dictionary  the  word  is  variously  defined  as  meaning 
"act  or  process  of  considering" ," examination" ,  "contemplation", 
"attentive  respect",  "thoughtful  or  sympathetic  regard  or  notice", 
"claim  to  notice  or  regard",  "a  matured  opinion",  motive",  etc. 

For  the  purposes  of  our  instant  problem  those  latter  defini- 
tions are  useless,  and  vje   must  view  the  vrord  in  the  light  of  the 
particular,  technical  meaning  it  carries  in  the  field  of  jurisprud- 
ence. Thus,  in  its  application  to  our  legal  issue,  the  word  "con- 
sideration" is  only  and  solely  a  term  of  art,  and  it  must  be  con- 
sidered to  be  employed  not  merely  as  a  loosely  used  word  of  variable 
connotation  requiring  resort  to  context  to  determine  exact  meaning, 
but,  rather,  as  embodying  a  precise  and  x^rell -defined  legal  concept. 

This  concept  is  illustrated  in  the  Restatement  of  the  Law 
of  Contracts  of  the  American  Lav/  Institute,  Section  75:.  viherein 
"consideration"  is  defined  as 

"(a)  an  act  other  than  a  promise,  or, 

(b)  a  forebearance,  or 

(c)  the  creation,  modification  or  destruction 
of  a  legal  relation,  or 
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(d)  a  return  promise, 

bargained  for  and  given  In  exchange 
for  the  promise."  (emphasis  added) 

In  the  explanatory  comments  made  concerning  the  above  quota- 
tion, the  Restatement  recites  the  following: 

"The  section  defines  consideration  in  effect  as  the 
price  bargained  for  and  paid  for  a  promise  .... 
t:ons Iteration  muF£  actually  be  bargained  for  as  the 
exchange  for  the  promise  .  '.    [  . "   (emphasis  added) 

In  Professor  Willlston's  famed  treatment  on  the  law  of  con- 
tracts --generally  conceded  to  be  the  most  authoritative  text  on  the 
subject--the  following  observations  are  made  (see  Williston  on 
Contracts,  Rev.  Ed.,  Vol.  1,  p.  330): 

"...  the  condition  of  a  promise  may  or  may  not 
be  consideration,  according  as  a  reasonable  man  v;ould 
or  would  not  understand~that  the  performance  of  the 
condition  was  requested  as  the  price  or  exchange  for 
the  promise."   (emphasis  added)  ~ 

Illustrative  of  this  principle  that  a  mere  "parting  with 
something"  does  not  suffice  to  constitute  consideration,  unless  such 
is  Intended  to  be  a  demanded  and  required  "price"  or  "exchange"  or 
"bargain",  Williston  uses  tfie  following  example  (p.  SSoJl 

"If  a  benevolent  man  says  to  tramp,  --  'If  you  go  around 
the  corner  to  the  clothing  shop  there,  you  may  purchase 
an  overcoat  on  my  credit, '  no  reasonable  person  would 
understand  that  the  short  walk  was  requested  as  the 
consideration  for  the  promise,  but  that  in  the  event  of 
the  tramp  going  to  the  shop  the  promisor  would  make  him 
a  gift.  Yet  the  walk  to  the  shop  is  in  its  nature  cap- 
able of  being  consideration.   It  is  a  legal  detriment  to 
the  tramp  to  make  the  walk,  and  the  only  reason  why  the 
^^^alk  is  not  considera t Ion  is  because  on  a  reasonable 
Interpretation ,"~lt  musl:  be  held  that  the  walk  was  not 
requested  as  the  price  of  the  promise,  but  was  merely  a 
condition  of  a  gratuitous  promise."   (emphasis  added) 

It  thus  becomes  evident  that,  although  one  may  part  with 
something  of  legal  value,  or  may  forego  the  exercise  of  a  legal 
right,  he  may  not  thereby  be  said  to  have  given  or  paid  a  "consider- 
ation" unless  such  was  required  and  demanded  as  the  "price"  or  agreed 
upon  "exchange"  for  vjhatever  benefit  may  flow  to  or  be  promised  him 
by  virtue  of  his  sacrifice  or  forebearance. 
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Without  having  expressed  its  conclusions  in  language  identi- 
cal with  that  employed  above,  the  court  in  People  v.  Gardas,  137  Cal. 
App.  Supp.  788,  seems  clearly  to  have  governed  its  decision  by  the 
principles  enunciated  hereinbefore.  Such  case  Involved  an  appeal  from 
a  Municipal  Court  conviction  on  a  charge  of  having  conducted  a  lottery, 
and  the  Appellate  Department  of  the  Superior  Court  reversed  such  judg- 
ment and  directed  that  a  "not  guilty"  finding  be  made. 

Defendant  therein  was  the  operator  of  a  motion  picture  theater 
By  a  drawing  on  the  stage  of  his  theater  he  gave  away  2  free  round- 
trip  tickets  to  Catallna  Island.  It  was  required,  in  order  to  claim 
a  prize,  that  the  holder  of  a  drawn  ticket  be  inside  the  theater,  or 
just  outside  the  theater,  and  claim  the  prize  when  the  announcement  of 
the  number  drawn  be  made.  Such  announcement  was  made  just  outside  as 
v\rell  as  inside  the  theater. 

Distribution  of  tickets  for  the  drawing  was  made  by  passing 
out  5,000  theater  programs  in  the  vicinity  of  the  theater,  each  pro- 
gram containing  a  ticket.   In  addition,  2,000  tickets  i\rere  given  to 
passing  motorists.  Also,  a  theater  employee  stood  near  the  theater 
entrance  and  gave  a  free  ticket  to  all  who  requested  one,  and  offered 
a  free  ticket  to  anyone  who  approached  within  proximity  of  her.  It 
was  not  necessary  to  purchase  an  admission  ticket  to  the  theater  in 
order  to  get  a  drawing  ticket,  and  the  box-office  employee  had  no 
drawing  tickets  in  her  possession.  If  a  standee  outside  the  theater 
held  a  drawn  number,  he  would  be  allowed  to  enter  the  theater,  with- 
out paying  the  admission  charge,  to  claim  the  prize.  In  fact,  the 
v/inner  of  one  of  the  prizes  v.'as  a  person  who  had  not  purchased  an 
admission  ticket. 

After  pointing  out  that  two  of  the  elements  of  a  lottery-- 
l.e. (l)dlsposltion  of  property,  (2)  by  chance--were  present  in  the 
case,  the  court  v/ent  on  as  follows  (pp.  790-791): 

"The  problem  thus  narroTvs  itself  down  to  the  question: 
Was  a  valuable  consideration  paid  for  the  chance  of 
winning  the  prize  by  those  who  stood  to  win?  Stated 
another  way:  Vfas  anything  of  value  hazarded  upon  the 
chance  by  them? 

"Counsel  for  the  People  argue  that  patronage 
from  the  ticket  holders  as  a  whole  constituted 
consideration  for  the  distribution  of  the  prize  even 
though  the  individual  holders  of  tickets  had  not 
parted  i\rlth  consideration  for  the  individual  ticket 
held  by  them.  The  argument  apparently  proceeds  upon 
the  theory  that  the  element  of  consideration  is 
established  by  shov;ing  that  the  defendant  received 
something  of  value  In  return  for  the  distribution 
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of  the  prizes.  The  question  of  consideration 
Is  not  to  be  determined  from  the  standpolnt"~of 
the  defendant,  but  from  that  of  the  holders  "oT 
prize  tickets"  The  question  is:  Did  the  holders 
of  prize  tickets  pay  a  valuable  consideration  for 
the  chance?  Certainly  those  who  received  prize 
"tickets  without  buying  an  admission  ticket  did  not 
pay  anything  for  the  chance  of  getting  the  prize. 
They  did  not  hazard  anything  of  value.   It  would 
then  seem  to  follow  that  those  who  purchased  adrnis- 
slon  tlckets~and  recelved~prlze  tickets,  not  at  the 
box  ofTlce  but  from  another" empTbyee,  could  not  be 
said  to  have  paid  a  c"ohslderatlon  for  the  prize" 
tickets  since  tHey  could  have  received  them  free. " 
t^mphasls  adSedJ" 

Careful  analysis  of  the  foregoing  (underscored)  conclusion 
reflects  its  adherence  to  the  concept  of  "consideration"  v/hlch  has 
been  developed  hereinabove.  That  is,  since  the  holders  of  drai-;lng 
tickets  need  not  have  paid  an  admission  price  to  the  theater  in  order 
to  acquire  a  drawing  ticket,  no  reasonable  vlev;  of  the  situation 
could  ascribe  to  them  an  Intention  that,  in  delivering  to  defendant 
the  price  for  admission  to  the  theater,  they  v;ere  intending  that  such 
price,  or  any  part  of  it,  was  meant  to  be  the  "price"  or  "exchange" 
or  the  "quid  pro  quo"  for  the  ticket  which  placed  them  in  eligibility 
for  the  prizes  to  be  dravjn.   Stated  in  another  way,  the  defendant 
(in  the  Gardas  case)  and  his  patrons  v;ere  not  "bargaining"  for  an 
exchange  of  value  for  the  drav;lng  tickets.   Their  only  "bargaining" 
was  with  regard  to  a  required  price  to  be  paid  for  theater  admission, 
Their  manifest  intention  was  that  no  "price"  or  "exchange"  v;as  to  be 
parted  v/lth  for  the  receipt  of  a  dravjing  ticket;  and,  without  such 
purposeful  bargaining  or  exchange  element,  there  was  no  "considera- 
tion" for  the  drawing  tickets. 

It  must  be  noted  that  the  holding  in  the  Gardas  case  has 
never  been  disapproved  by  a  higher  court  in  this  state.   Although 
only  an  opinion  of  the  Appellate  Department  of  the  Superior  Court 
(Los  Angeles),  on  the  occasions  when  higher  courts  of  this  state 
have  referred  to  it,  such  courts  have  treated  it  as  setting  a  valid 
precedent  upon  the  factual  and  legal  circumstances  therein  present. 
(See  Holmes  v.  Saunders,  114  Cal.  App.  2d  389;  People  v.  Gonzales, 
62  Cal.  App.  2d  274) 

Of  course,  it  must  be  assumed  for  our  present  purposes  that 
The  Guardsmen  will  in  good  faith  carry  out  their  announced  plan  of 
making  free  distribution  of  their  tickets,  and  that  any  adult  may 
receive  a  ticket,  free  of  cost,  by  applying  therefor  at  The  Guardsmen 
headquarters . 

Based  upon  such  assujnption,  it  would  seem  that  strong  reason 
exists  for  holding  that  the  charitable  solicitation  plan  of  The 
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Guardsmen,  as  diagrammed  in  the  exhibits  v/hich  accompanied  your 
request  to  me  for  advice,  v^ould  not,  under  existing  statutory  and 
case  law,  constitute  a  lottery.   Such  is  believed  by  reason  of  the 
fact  that,  since  a  person  desiring  eligibility  for  the  prizes  may 
get  a  ticket  free  of  cost,   the  One  Dollar  ($1.00)  solicited  and  paid 
would  not,  on  any  reasonable  view  of  the  purposes  of  the  parties  to 
the  transaction,  be  Intended  to  be  by  way  of  an  agreed  "price"  or 
"exchange"  for  participation  in  the  drawing.  In  such  circiamstances, 
it  would  seem  reasonable  only  to  say  that  the  person  making  such  pay- 
ment would  be  moved  by  a  desire  to  make  a  charitable  contribution  of 
that  sum,  for  he  could  acquire  a  drav;ing  ticket  without  parting  v;ith 
any  sum  of  money.  V/hen  such  person  need  not  "bargain"  for  parti- 
cipation in  the  drav/ing,  and  need  not  give  a  "price"  or  "exchange"  in 
order  to  participate,  it  vjould  appear  unreasonable  to  conclude  that 
the  One  Dollar  ($1.00)  payment  would  be  intended  as  consideration 
for  such  privilege.   Such  view  is  consistent  v;ith  the  conclusion 
reached  in  the  Gardas  case  wherein  the  court  said,  regarding  persons 
who  paid  admission  into  the  theater  and  received  prize  tickets  as 
well,  that  such  persons  "could  not  be  said  to  have  paid  a  consider- 
ation for  the  prize  tickets  since  they  could  have  received  them 
free."   (p.  791) 

Hence,  and  for  all  of  the  foregoing  reasons,  I  feel  inclined 
toward  the  view  that  The  Guardsmen  plan  would  not  constitute  a  lot- 
tery. This  view  cannot  be  stated  v/ith  complete  conclusiveness, 
however,  by  reason  of  the  fact  that  in  no  reported  case  encountered  in 
an  exhaustive  research  have  I  discovered  facts  precise  in  all  phases, 
particularly  in  view  of  the  fact  that  The  Guardsmen  is  an  admitted 
charitable  group,  while  all  other  cases  studied  Involved,  in  varying 
degrees,  a  profit  motive  for  purely  commercial  enterprise.  The  one 
authority  which  most  nearly  approaches  The  Guardsmen  plan--l.e.,  the 
Gardas  case--cannot  proclaim  its  rule  with  the  scope  of  finality  that 
would  be  possessed  by  a  decision  of  our  Supreme  Court  or  a  District 
Court  of  Appeal.  However,  since  the  Gardas  rule  is  so  strongly  sup- 
ported by  governing  tenets  of  the  doctrine  of  consideration,  it  would 
appear  that  such  decision  would  demand  the  support  of  the  higher 
echelons  of  appellate  review  of  this  state. 

Accordingly,  you  are  advised  as  set  forth  above. 
Respectfully  submitted. 


WFB  DIOJ^  R-  HOLM 

City  Attorney 

To:  Francis  J.  Ahern 
Chief  of  Police 
Hall  of  Justice 
San  Francisco  8,  Calif. 
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March  22,  1956 

SUBJECT:   SOCIAL  SECURITY  COVERAGE  FOR  MEMBERS  OF  THE 
SAN  FRANCISCO  CITY  AND  COUNTY  E;vipL0VEE3 
RETIR^r^NT  SYSTEM;  EFFECT  OF  REFER]? NDUTI; 
APPLICATION  TO  STATE  AGENCY  FOR  EJ^ECUTION 
OF  AN  AGREEMENT  WITH  FEDERAL  AGENCY  FOR 
COVERAGE 

Gentlemen: 

You  have  requested  an  opinion  of  the  City  Attorney  as  follov/s 

REQUEST 

"The  Judiciary  Committee  at  its  meeting  scheduled 
for  March  22nd  v/ill  resujue  consideration  of  the  pro- 
posal to  extend  Federal  Social  Security  benefits  to 
City  employees.   At  that  time  it  will  have  before  it 
a  proposed  resolution  submitted  by  the  Municipal 
Improvement  League,  which  contemplates  conduct  of 
a  referendum  of  City  employees  on  the  question  of 
v/hether  service  in  positions  covered  by  our  Retire- 
ment System  shall  be  excluded  from  or  included  under 
the  Old  Age  and  Survivors '  Insurance  Program  without 
modification  of  benefits  under  ouj?  Retirement  System. 
A  copy  of  the  proposed  resolution  is  attached. 

"The  Committee  has  received  from  Mr.  Arthur  E. 
Wilkens,  Chairman  of  the  San  Francisco  Municipal 
Conference,  a  letter  dated  March  6,  1956,  expressing 
opposition  to  supplementation  of  the  local  Retirement 
System  by  benefits  of  the  Social  Security  program. 
Attached  to  Mr.  Wilken's  letter  is  a  communication 
of  the  same  date  addressed  to  the  Judiciary  Committee 
by  Mr.  Sylvester  J.  McAtee,  Legal  Counsel  for  the  San 
Francisco  Municipal  Conference.  Mr.  McAtee ' s  letter 
deals  with  the  binding  effect  of  the  proposed  resolution 
before  the  Committee. 

"The  Committee  respectfully  requests  that  you  favor 
it  with  your  opinion  on  or  before  March  22nd,  as  to 
v/hether  or  not,  stated  in  Mr.  McAtee 's  words,  '(l) 
Would  the  Resolution  submitted  to  you  bind  the  City  so 
that,  if  the  eligible  employees  were  to  approve  by  a 
majority  their  inclusion  in  the  Federal  Social  Security 
System,  the  City  v:ould  be  obligated  v;ithout  further 
right  by  the  Board  of  Supervisors  to  alter,  amend  or 
modify  the  terms  of  the  Resolution  as  voted  upon  in 
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the  referendum?  OR,  stated  in  another  viay,    '(2)  Is 
the  Resolution  merely  in  the  nature  of  a  canvass  of 
the  viev7S  or  desires  of  the  employees,  in  no  v;ise  bind- 
ing upon  the  City  but  requiring  further  and  subsequent 
determinations  and  action  by  the  Board  of  Supervisors 
before  any  effect  can  be  given  to  any  plan  to  blanket 
these  employees  into  the  Federal  Social  Security  System?'" 

OPINION 

Sections  22300  to  2230?  of  the  Government  Code  set  forth  the 
general  provisions  relative  to  a  referendujn  among  the  eligible 
retirement  system  employees  of  any  retirement  system  coverage  group 
for  social  security  coverage.   Section  22300  of  the  Government  Code 
provides  that  upon  the  request  of  the  legislative  or  governing  body 
of  a  public  agency,  having  employees  in  a  retirement  system  coverage 
group,  a  referendum  among  the  eligible  retirement  system  employees 
shall  be  conducted  by  the  proper  state  agency,  to  v;it,  the  Board  of 
Administration  of  the  State  Employees '  Retirement  System  (Government 
Code  §22  0)4). 

Section  22208  of  the  Government  Code  provides  as  follows : 

"With  respect  to  each  retirement  system  coverage 
group,  the  legislative  or  governing  body  of  every  pub- 
lic agency  having  employees  in  positions  covered  by  a 
retirement  system,  .  .  .  may,  upon  the  affirmative  vote 
of  a  majority  of  eligible  retirement  system  employees 
of  such  retirement  system  coverage  group  at  a  referendum 
conducted  in  accordance  with  the  provisions  of  Article  2 
of  this  chapter  and  the  rules  and  regulations  promulgated 
by  the  board  pursuant  to  this  part,  make  formal  application 
to  the  board  for  the  Inclusion  of  the  employees  in  each 
such  retirement  system  coverage  group  in~The  agreement." 
"(Emphas is  added) 

Section  218  of  the  Social  Security  Act  provides  in  part,  in 
subsection  (d)  (3),  as  follows: 

"No  referendum  with  respect  to  a  retirement  system 
shall  be  valid  for  purposes  of  this  paragraph  unless 
held  within  the  tvra-year  period  which  ends  on  the  date 
of  execution  of  the  agreement  or  modification  which 
extends  the  insurance  system  established  by  this  title 
to  such  retirement  system,  nor  shall  any  referendum  with 
respect  to  a  retirement  system  be  valid  for  purposes  of 
this  paragraph  if  held  less  than  one  year  after  the  last 
previous  referendum  held  with  respect  to  such  retirement 
system."   (42  U.S.C,  §4l8  (d)  (3)) 
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From  the  above  sections  of  the  applicable  state  and  federal 
laws  covering  the  extension  of  social  security  benefits  to  members 
of  a  separate  retirement  system  coverage  group  it  will  be  noted 
that  the  referendum  conducted  among  the  members  of  such  local  re- 
tirement system  coverage  group  is  one  of  the  steps  to  be  taken  for 
the  extension  of  the  benefits  of  social  sec\.irlty  coverage  to  the 
eligible  employees  of  such  group.   If  the  referendum  has  been  con- 
ducted and  a  majority  of  the  eligible  employees  have  voted  in  favor 
of  including  service  in  such  positions  under  the  agreement  between 
the  State  and  the  federal  agency,  the  legislative  or  governing  body 
of  every  public  agency  ujider  the  provisions  of  Section  22208  of  the 
Government  Code  must  then  determine  whether  it  desires  to  make  ap- 
plication to  the  proper  state  agency,  to  wit,  the  Board  of  Adminis- 
tration of  the  State  Employees'  Retirement  System,  for  the  Inclusion 
of  the  employees  in  the  local  retirement  system  coverage  group  in 
the  agreement  between  the  State  and  the  federal  agency.   It  v;ill  be 
noted  that  in  Section  22208  of  the  Government  Code  the  v;ord  "may" 
is  used,  which  makes  it  permissive  for  the  legislative  or  governing 
body  to  determine  vjhether  it  will  make  such  application  to  the 
proper  state  agency. 

If  such  application  is  made  under  Section  22201  of  the  Govern- 
ment Code,  the  state  agency,  to  wit,  the  Board  of  Administration 
of  the  State  Employees'  Retirement  System,  shall  execute  on  behalf 
of  the  State  an  agreement  with  the  federal  agency  for  the  coverage 
of  employees  of  such  public  agency  under  the  Federal  Insurance 
System.  The  use  of  the  word  "shall"  in  Section  22201  of  the  Govern- 
ment Code  makes  it  mandatory  upon  the  state  agency  to  enter  into 
such  agreement  with  the  federal  agency. 

Under  Section  2l8  (d)  (3)  of  the  Social  Security  Amendments 
of  1954  (42  U.S.C.  §4l8),  the  execution  of  the  agreement,  or  modi- 
fication of  the  already  existing  agreement,  between  the  State  and 
the  proper  federal  agency  must  be  concluded  x\rithln  two  years  of  the 
date  that  the  referendum  has  been  conducted  among  the  employees. 

You  are  therefore  advised,  in  specific  response  to  the  questions 
asked  In  your  request,  that  if  a  referendum  v;ere  conducted  among  the 
eligible  employees  of  the  San  Francisco  City  and  County  Employees 
Retirement  System  and  the  majority  of  such  employees  voted  in  favor 
of  such  social  security  coverage,  the  Board  of  Supervisors  would  not, 
because  of  the  result  of  such  referendum,  be  obligated  to  extend 
social  security  coverage  to  the  eligible  employees  of  the  San 
Francisco  City  and  County  Employees  Retirement  System,  but  the  Board 
of  Supervisors  would  still  have  to  determine  whether  or  not  it  would, 
under  Section  22208  of  the  Government  Code,  make  formal  application 
to  the  proper  state  agency  for  inclusion  of  the  employees  of  the 
San  Francisco  City  and  County  Employees  Retirement  System  ujider  the 
agreement  between  the  State  and  the  federal  agency.   This  application^ 
if  made  by  the  Board  of  Supervisors,  would  have  to  be  for  social 
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security  coverage  upon  the  plan  set  forth  in  the  referendum  and,  of 
course,  could  not  be  under  any  different  plan  of  social  security 
coverage. 

If  the  referendum  is  conducted  by  the  proper  state  agency, 
to  wit,  the  Board  of  Administration  of  the  State  Employees'  Retire- 
ment System,  in  accordance  with  the  applicable  provisions  of  state 
and  federal  lav/s,  the  referendum  would  be  one  of  the  steps  for  the 
extension  of  social  security  benefits  to  the  members  of  the  San 
Francisco  City  and  County  Employees  Retirement  System  upon  the  plan 
of  social  security  coverage  set  forth  in  the  referendum.   If  a 
majority  of  the  eligible  employees  voted  in  favor  of  the  proposed 
plan  of  social  security  coverage,  there  v;ould  be  a  two-year  period 
within  which  the  formal  agreement  or  modification  of  the  existing 
agreement  could  be  completed  for  the  conclusion  of  the  extension  of 
such  coverage.   If  less  than  a  majority  of  the  employees  voted  in 
favor  of  social  security  coverage  in  such  referendiAm,  more  than  one 
year  would  have  to  elapse  before  another  referendum  could  be  con- 
ducted. 

Hoviever,  if  the  referendum  is  not  conducted  by  the  state  agency 
in  accordance  with  state  law,  but  is  conducted  informally  on  a  local 
level,  it  would  be  merely  in  the  nature  of  a  canvass  of  the  views 
or  desires  of  the  employees  and  would  have  no  legal  effect. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 
LSM/BJW 

To:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attention:  Mr.  John  R.  McGrath 
Clerk  of  the  Board 

cc:  Supervisors  J.  Eugene  McAteer 
James  Leo  Hal ley 
Henry  R.  Rolph 


OPI  IGF  NO.  1061 
March  23,  1956 


SUBJECT:      LEGALITY  OP  SU.-GESTED   CHANGES   IN  DISCIPLINARY 
?ROGEDU"^E   FOR   MUInTICIPAL   RAID.'AY  PERSOM^^EL 

Dear  Sir: 

We   have   your  request  for  an   opinion  as  follows: 

REQUEST 

"   Attached  hereto  are  cooies  of  corresnondence 
from  the  two  unions  representing  ooerators  on  the 
Municipal  Railway;   and  reports  by  Mr.  C.  D.  Miller, 
General  Mana  er  of  the  Municipal  Railway,  pertaining 
to  the  processing  of  grievances  in  the  handling  of 
disciplinary  procedure  by  the  MunicirDal  Railway: 

"1.   Letter  dated  June  2,  1955  from  the 
Municipal  Carmen's  Union,  Local  250 
Ti.;U,  CIO. 

"2.  Memorandum  dated  June  II4,  1955*  sub- 
mitted by  Mr.  J.  O'Donnell,  Attorney 
for  the  C.I.O. 

"3.   Letter  dated  June  17,  1955,  by  Mr.  CD. 
Miller,  covering  the  points  raised  by 
the  C.I.O. 

"1^.   Letter  dated  June  10,  1955,  by  i^lr.  Charles 
R.  Wood,  President  of  the  Carmen's  Union, 
Division  I38O,  A. P.  of  L. 

"5.   Letter  dated  June  17,  1955,  by  Mr.  CD. 

Miller,  covering  items  raised  by  the  A.P« 
of  L.  Union. 

"    You  will  note  in  the  review  of  the  various 
requests  by  the  union  officials,  and  in  accordance 
with  the  answers  made  by  Mr.  Miller,  that  there  are 
many  suggestions  raised  which  are  covered  by  the 
charter  of  the  City  and  County  of  San  Francisco, 
ordinances  of  the  Board  of  feupervisors,  or  regula- 
tions of  the  Civil  Service  Commission. 

"    Will  you  Dlease  review  this  data  with  a  view 

to  Inforraing  the  Public  Utilities  Cornmission  as  to 

the  legal  limitations  of  its  jurisdiction  in  meeting 
the  requests  of  the  union.'' 
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OPINIO 


The  letter  which  you  attach  with  your  request  dated  June 
2,  1955  froin  the  Municipal  Carmen's  Union,  Local  250  T'U,  CIO 
lists  eight  suggestions  which  the  writer  thereof  states  ''vje  feel 
will  tend  to  alleviate  much  of  the  grievance  exr)re.?sed  by  our 
meLribershir)  bearing  on  the  present  nethod  of  administering  sus- 
pensions to  olatforra  and  bus  operators.  '   The  legal  lirnitatiDns 
in  meeting  these  eight  suggestions  will  be  set  forth  first,  as 
similar  suggestions  contained  in  the  other  letter  submitted  vlth 
the  request  will  thereby  be  answered. 

Prom  the  letter  just  mentioned  the  first  request  is: 

•'1,  A-opoint  an  impartial  executive  to  act  as  referee 
to  conduct  the  preliminary  hearing  to  deterraine 
whether  there  is  sufficient  basis  for  susnension 
or  formal  hearing  before  the  railway  management." 

Susoension  or  dismissal  of  emoloyees  is  controlled  by  the 
particular  law  aoolicable.   The  particular  law  aoolicable  in  the 
present  instance  is  Section  iSk   of  the  Charter  of  the  City  and 
County  of  San  Francisco.   This  section  states  in  part  as  follows: 

"The  aooointing  officer  shall  publicly  hear 
and  determine  the  charges,  and  may  exonerate, 
susoend  or  dismiss  the  accused." 

The  governing  section  therefore  is  very  explicit  that  it 
Is  the  aooointing  officer  who  is  to  hear  the  charges.  An  aoooint- 
ment  of  any  other  person  for  oreliminary  hearing  or  partial 
hearing  would  be  in  direct  contravention  of  this  section  and 
could  have  the  effect  of  invalidating  such  a  procedure, 

5ee  also  Mc^^^i]..l^n,  Municipal  Corporations,  3rd  Edition, 
Volume  i^.  Section  12,233  where  it  is  stated  beginning  at  the  top 
of  page  252. 

"    "It  seems  to  be  the  established  rule  everywhere 
that  the  power  to  remove  only  'for  cause'  is  regarded 
as  a  special  authority  and  must  in  every  instance  be 
strictly  pursued  by  the  agency  specified,  or  author- 
ized to  act  under  a  orooer  construction  of  the  law 
applicable,  whether  it  be  the  governor  of  the  state, 
the  mayor  or  other  chief  oificer,  or  a  board  or  the 
governing  legislative  body,  or  by  an  executive  officer 
and  another  body,  as  the  i.iayor  and  council.  The 
a;,ency  upoa  whom  the  power  of  removal  is  conferred 
by  lew  cannot  delegate  such  power." 
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This  of  course  aoiolies  only  to  those  TDortions  of  Section  l5i|  of  the 
Charter  which  require  a  hearing.   It  should  be  pointed  out  at  the 
outset  that  Section  iSk   provides  In  the  last  ^aragraoh  as  follows: 

"    The  aoTointing  officer  raay,  for  disci'Dlinary 
Durtjoses,  suspend  a  subordinate  for  a  period  not 
exceeding  thirty  days;   and  suspension  shall  carry 
with  it  the  loss  of  salary  for  the  loeriod  of  sus- 
pension.  The  sus'oended  emoloyee  shall  be  notified 
in  writing  of  the  reason  for  such  suspension,  and 
if  the  susoension  be  for  more  than  five  days  the 
employee  shall,  at  his  request,  be  given  a  hearing 
by  the  appointing  officer.   The  decision  of  the 
aooointing  officer  in  all  cases  of  susoension  for 
disciplinary  rjxirposes  shall  be  final." 

SusT5ensions  under  this  oaragraph  do  not  require  a  hearing  unless 
requested  and  then  only  in  cases  vchere  the  suspension  exceeds  five 
days. 

The  answer  then  to  suggestion  number  one  is  that  it 
would  be  an  unlawful  delegation  of  power  in  direct  contravention 
of  £;ection  iSk   of  the  Charter  of  the  City  and  County  of  San 
Francisco  to  aoooint  an  impartial  executive  to  act  as  referee  in  a 
preliminary  hearing  in  cases  where  a  hearing  is  required. 

The  second  request  in  the  aforementioned  letter  is  as 

"2.  Past  records  should  not  be  used  against  an 
emiDloyee.  He  shall  be  tried  solely  on  the 
specific  charge  for  which  hearing  is  called." 

The  aioplicable  law.  Section  l^U  as  stated  suora  is 
silent  on  this  iDarticular  question. 

MC^uillin,  Municipal  Cort)orations  (Supra)  Section  12.261 
at  oage  370  states  that  in  hearings  of  this  type  "The  evidence 
should  be  limited  to  the  charges,"  The  case  of  McGuire  v.  Wynne 
(1928)  229  New  York  Su^p.  753  states  "It  was  error  for  the  Com- 
mission  to  consider  the  record  of  the  oolice  officer  in  determining 
his  guilt  UTDon  the  charges  made  against  him."  McQuillin,  Hunlcioal 
Corporations  (Supra)  further  states  at  Section  12.260  at  the  top 
of  rjage  359   ''Although  the  hearing  is  not  required  to  be  held  in 
strict  conformity  with  the  judicial  procedure  required  in  a  court 
of  law,  the  officer  or  tribunal  hearing  the  charjges  is  bound  to  a 
reasonably  strict  observance  of  all  legal  requirements  and  the 
fundamentals  of  a  fair  and  imoartial  trial.   If  the  aoolicable  law 


follows; 
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is  silent  as  to  the  mode  of  orocedure,  the  substantial  princloles 
of  the  common  law  as  to  proceedinc^s  affecting  private  rights  must 
be  observed." 

It  seems  clear  that  generally  the  past  record  of  an 
individual  should  not  be  used  in  determining  his  guilt  uoon  the 
charges  made  against  him,  except  as  hereinafter  noted.   However, 
there  may  be  some  confusion  on  the  role  the  oast  record  is  to 
play  in  the  hearing.   The  past  record  of  the  individual  is 
usually  introduced  in  evidence  by  the  hearing  officer  at  the  out- 
set of  the  hearing.   The  hearing  officer  then  proceeds  with  the 
evidence  based  upon  the  charge  before  him.  At  the  conclusion  of 
the  hearing  of  the  evidence  the  hearing  officer  determines  the 
guilt  or  innocence  of  the  individual  based  uoon  the  evidence  as 
introduced  in  connection  with  the  charge  against  him.   If  the 
individual  is  found  to  be  guilty  of  the  charge  against  him  then 
his  past  record  is  prooerly  before  the  hearing  officer  to  be 
considered  in  determining  the  oenalty  ordegree  of  discioline  to 
be  imposed.   In  this  connection  please  see  2  Cal.  Jur  (2d)  at 
Page  253. 

It  should  be  noted,  however,  that  in  certain  instances 
the  oast  record  of  the  individual  may  be  connected  with  the  charges 
and  therefore  be  evidence  against  him.   If  the  charges  against 
the  individual  contain  a  series  of  acts  over  a  oeriod  of  time 
and  these  acts  are  contained  in  the  past  record  then  that  past 
record  may  be  Introduced  as  evidence  of  the  series  of  acts. 
The  important  thing  to  consider  here  is  whether  the  charges  en- 
compass the  oast  records  or  not.   If  for  example  the  charge  is 
of  a  specific  single  act  committed  the  past  record  can  only  be 
introduced  to  be  considered  in  determining  the  degree  of  disci- 
pline to  be  imposed. 


follows: 


The  third  request  in  the  a!f orementioned  letter  is  as 


"3.  Letters  or  telephone  calls  shall  not  be  intro- 
duced or  used  as  evidence  or  basis  for  suspen- 
sion at  the  hearing  or  trial." 

Letters  or  teleohone  calls  which  d  o  not  pertain  to  the 
specific  charge  against  the  individual  should  not  be  introduced  as 
evidence  of  his  guilt  on  the  sioecific  charge.   This,  of  course, 
would  be  part  of  the  past  record  of  the  individual  and  is  not 
admissible  as  evidence  of  guilt  for  the  same  reasons  as  the 
individual's  past  record  is  not  admissible  as  evidence  of  guilt. 
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Letters  or  telephone  calls  which  do  nertain  to  the 
specific  charge  against  the  individual  are  hearsay  evidence.   The 
rule  has  now  become  firmly  established  that  hearsay  alone  uoon  a 
material  issue  will  not  sustain  a  finding.   See  Walker  v.  City  of 
San  Gabriel,  20  Gal.  (2)  879  where  a  letter  from  the  Chief  of 
Police  was  insufficient  to  suoport  a  finding  that  an  individual's 
license  be  revoked. 

In  hearings  under  Section  15^4  of  the  City  Charter  the 
hearsay  rule  is  not  to  be  strictly  enforced.   The  lAieight  to  be 
given  the  evidence  is  within  the  province  of  the  trying  officer. 
Accordingly,  hearsay  evidence,  such  as  letters  or  teleohone  calls 
pertaining  to  the  charges,  may  be  admitted  in  evidence.   However, 
letters,  teleohone  calls  or  similar  hearsay,  will  not  suoport  a 
finding  that  the  individual  is  guilty  of  the  charge.   If  there  is 
sufficient  evidence,  other  than  hearsay,  to  sustain  a  finding  then 
the  fact  that  hearsay  has  been  admitted  will  not  uoset  that  finding. 
It  is,  of  course,  within  the  sound  discretion  of  the  hearing  of- 
ficer to  admit  or  exclude  hearsay  evidence  as  it  is  ^resented. 


follows: 


The  fourth  request  in  the  aforementioned  letter  is  as 


"I|.  Accusers  shall  be  nresent  at  the  hearing  or  trial 
and  testify  under  oath  as  to  the  charges." 

While  strict  conformity  with  legal  rules  as  to  evidence 
is  not  required;  and  the  formalities  in  the  introduction  of  testi- 
mony in  criminal  prosecutions  need  not  be  observed,  there  should 
be  no  disregard  of  fundamentals.   In  Q'Neil  v.  Mansfield  (1905), 
95  N.  y.Suoo.  at  page  lOlij  the  Court  stated:   "The  defendant  has 
the  right  to  demand  the  oroduction  of  witnesses,  to  demand  that 
their  testimony  should  be  given  under  oath,  to  be  given  an  oppor- 
tunity to  cross-examine  them,  and  to  call  other  witnesses  in  his 
defense.'' 

The  right  of  one  accused  to  have  his  accusers  oresent  and 
to  testify  under  oath  is  a  fundamental  orinciole  of  criminal  law. 

There  are  no  cases  in  this  jurisdiction  which  make  this 
fundamental  princiole  a  ^oart  of  an  administrative  hearing  as  yet. 

However,  the  accusations  of  oersons  who  do  not  aopear 
at  the  hearing,  testify  there  under  oath  and  confront  the  accused, 
amount  to  no  more  than  mere  hearsay  evidence,   as  I  have  said  in 
this  ooinion  suora  hearsay  evidence  standing  alone  will  not  sup- 
port a  finding  of  suspension  or  dismissal. 
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I  am  mindful  of  the  fact  that  in  certain  particular 
instances  it  may  become  virtually  impossible  to  bring  the 
accuser  to  the  hearing  for  testimony.   This  fact,  however,  does 
not  change  the  basic  law  nor  the  basic  fairness  of  the  law,  The£ 
laws  are  for  the  protection  of  the  innocent  and  guilty  alike. 


follows; 


The  fifth  request  in  the  aforementioned  letter  is  as 


"5.   The  railway  management  shall  file  charges  within 
ten  days  of  the  date  of  tjurported  violation." 

Section  l$i]   of  the  Charter  is  silent  as  to  the  time 
within  which  charges  must  be  filed.   V'here  the  law  is  silent  on 
the  time  the  charge  must  be  filed  the  only  requirement  is  that  they 
must  be  filed  within  a  reasonable  time.   The  length  of  time  which 
would  constitute  a  reasonable  time  would  depend  uoon  all  the  facts 
and  circumstances  of  the  ^articular  case.   Certainly,  in  the 
ordinary  course  of  events  the  charges  should  be  filed  within  ten 
days. 


follovjs: 


The  sixth  request  in  the  aforementioned  letter  is  as 


"6.   No  emoloyee  shall  be  suspended  before  first  being 
given  a  fair  and  impartial  hearing." 

Obviously,  the  orovisions  of  Charter  section  15^4  con- 
temiolate  and  call  for  a  full  and  fair  hearing.   In  Garvin  v. 
Chambers   (192I4),  195  Cal.  at  the  middle  of  wage  225,  the  court 
stated,  "Even  though  it  be  conceded  that  a  right  to  public  office 
is  not  a  vested  property  right,  nevertheless  state  and  municioal 
emriloyees  holding  office  under  civil  service  rules  and  regulations 
are  entitled  as  a  matter  of  right  to  have  such  rules  and  regula- 
tions relative  to  their  removal  from  office  fairly  invoked  and 
ar)plied."   See  also  in  this  connection  the  quote  (supra)  in 
McQ.uillin,  Municipal  Corporations,  Section  12,260  at  the  top  of 
oage  3i)V, 

As  to  what  constitutes  a  fair  hearing  see  2  Cal.  Jur  (2) 
at  page  22I4  which  states: 

"    A  full  and  fair  hearing  in  a  substantial  sense  is 
required,  (the  text  is  referring  to  cases  under  the 
State  Administrative  Procedvire  Act  but  is  equally  aooli- 
cable  to  our  local  disciplinary  hearings  pursuant  to 
Section  l5i|  of  the  Charter)  which  means  one  in  which 
amr)le  opportunity  is  afforded  to  all  necessary  parties 
to  make  a  showing  fairly  adequate  to  establish  the  oro- 
nriety  or  improoriety,  from  a  standooint  of  justice  and 
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law,  of  the  adinlnistrstive  action  oroposed  to  be  taken, 
giving  the  oarties  an  oooortunity  to  oresent  in  a 
deliberate,  regular,  and  orderly  manner  issues  of  law 
and  fact.   It  includes  a  reasonable  oooortunity  to  know 
the  claims  of  the  adverse  loarty  and  to  meet  them,  and 
to  explain  or  refute  opposing  evidence.   It  also  includes 
a  fair  oooortunity  to  argue  questions  of  fact  and  of  law 
before  an  impartial  tribunal  which  has  not  prejudged  the 
case.  The  judgment  must  not  be  arrived  at  secretly,  and 
the  facts  and  the  law  upon  which  it  is  grounded  must  be 
adequately  shown  by  the  record  so  that  a  substantial  right 
of  review  may  be  afforded  in  fact,  and  not  as  an  illusory 
formality.   A  party  is  entitled  to  be  free  from  unfair 
surprise  or  harassment,  and  an  abuse  of  discretion  occurs 
when  it  appears  from  the  record  that  the  penalty  inflicted 
was  the  result  of  arbitrary  prejudice  against  the  accused 
denying  him  a  fair  and  impartial  hearing.' 

Again,  as  stated  in  the  answer  to  the  first  question, 
this  answer  only  applies  where  a  hearing  is  required  and  in  this 
instance  you  are  again  referred  to  the  last  paragraph  of  Lection 
l5ii  of  the  Charter  for  cases  which  require   o  hearing. 

Prom  the  letter  again  the  seventh  request  is: 

''7»  V.'hen  an  emoloyee  is  summoned  to  the  railway 
office  on  a  rule  violation,  he  shall  be  noti- 
fied at  that  time  of  any  and  all  criticism  or 
violations  charged  against  his  x^jork  record. 
Jrj  addition,  the  railway  management  shall 
submit  to  the  employee  a  for.nal  letter  officially 
notifying  him  of  his  work  record." 

There  is  no  legal  requirement  that  either  part  of  this 
request  be  complied  with.   It  is  theref'ore  my  opinion  that  this 
Is  within  the  discretion  of  management. 

The  eighth  request  from  the  letter  is: 

"8.  VJhen  an  employee  voluntarily  resigns  from  the 

Municipal  Railway  service  to  seek  other  employ- 
ment, the  wording  'services  unsatisfactory' 
should  not  be  used  to  hinder  his  new  employ- 
ment by  being  attached  to  his  record." 

In  this  connection  Civil  Service  Rule  28  -  "Resig- 
nations" states  in  Section  1.   ''Form  of:   Each  resignation  shall 
be  made  on  a  form  provided  by  the  Civil  Service  Commission,  and 
must  contain  the  full  name  of  the  person  resigning  the  class 
number  and  class  title  of  the  position  from  which  he  resigns, 
his  reason  for  resigning,  a  statement  that  h©  resigns  freely 
and  voluntarily,  and  a  statement  of  the  appointing  officer  as 
to  whether  or  not  hi s'~s'er vices  have  been  satisfactory. " 
{tmpnasis  aaaea; 
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Here  the  aiDoointing  officer  is  merely  comolying  viith  a 
rule  of  the  Civil  Service  Commission. 

A  second  letter  which  you  attach  with  your  request 
dated  June  10,  1955  from  the  Amalgamated  Association  of  Street, 
Electric  Railway  and  Motor  Coach  Emrdoyees  of  America,  Division 
1380,  lists  seven  su.^gestions  which  the  writer  thereof  states 
"we  believe  should  be  given  serious  consideration,  and  corrected, 
for  a  more  efficiently  operated  railway."   Some  of  these  sug- 
gestions have  been  answered  previously  in  this  opinion  and  will 
therefore  not  be  repeated  hereinafter. 

Prom  this  letter  the  first  request  is: 

"1.  V'hen  an  eraoloyee  Is  suspended  and  later  found 
to  be  'not  guilty'  of  the  charge,  the  employee 
should  be  reimbursed  for  all  time  lost," 

The  answer  to  this  request  is  STjecifically  set  forth 
in  Charter  Section  l$l\   wherein  that  section  states  "If  the  emr)loy- 
ee  is  exonerated  the  aopointing  officer  may,  at  '  his  discretion, 
remit  the  suspension  and  may  order  payment  of  salary  to  the 
employee  for  the  time  under  suspension,  .  .  .  ."(Emphasis  added) 
Obviously  this  request  is  within  the  discretion  of  the  appointing 
cfficer  subject  only  to  the  rule  that  he  may  not  abuse  that  dis- 
cretion. 

The  second  request  from  this  letter  is  as  follows: 

"2   When  an  emoloyee  loses  pay  because  of  a  'clerical 
error',  the  emoloyee  should  be  reimbursed  for  time 
lost." 

It  is  impossible  to  discuss  any  legal  ramifications 
of  this  request  without  first  learning  all  the  facts  and  circum- 
stances of  each  individual  case  which  the  writer  of  the  letter 
had  in  mind. 

The  third  request  from  this  letter  is: 

"3.  Dispatchers  should  not  have  the  authority  to  tell 

every  employee  who  reports  sick,  to  get  a  clearance 
from  a  doctor,  when  the  employee  is  ill  for  five 
days  or  less.   Some  employees  are  not  meaibers  of 
the  Health  Service  System,  and  would  have  to  r>ay  a 
needless  doctor's  fee,'* 
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The  answer  to  this  request  is  found  in  Rule  32,  o  6  of 
the  P.ules  of  the  Civil  Service  Commission,  which  states  as  fcllowi 

"   Section  6.   APPLICi^TION  FOR  SICK  LEAVE:  Applica- 
tions for  Sick  Leeve  as  defined  in  Sections  1  and  2  of 
this  rule,  shall  be  made  to  the  head  pf  the  department 
in  which  the  uerson  making  said  application  is  emoloyedi 
provided  that  the  Manager  of  Utilities,  the  Director  of 
^ublic  '  orks,  the  Director  of  Public  Health  and  the 
Director  of  Finance  and  Records  may  authorize  the  head 
of  any  department,  bureau,  division  or  officer,  under 
their  resoective  jurisdictions,  to  grant  and  aoorove 
the  allowance  of  sick  leaves  of  absence,  v:hen  any  a^opli- 
cation  for  a  sick  leave  nf  absence  is  denied  by  the  re- 
spective persons  herein  authorized  to  grant  the  same, 
the  aoolicant  may  aooeal  to  the  Civil  Service  Commission 
from  said  denial,  and  the  said  Commission  shall  cause  the 
facts  on  which  said  aoplication  is  based  to  be  investi- 
gated and  may,  ur^on  said  investigation,  make  such  order 
in  the  premises  as  said  Commission  shall  deem  just,  which 
said  order  shall  be  final. 

"   No  sick  leave  exceeding  five  (5)  days  shall  be  granted 
to  any  oerson  unless  there  is  presented  by  the  person 
asking  for  said  sick  leave  and  with  the  amplication  there- 
for, a  physician's  certificate  stating  the  necessity  for 
said  sick  leave,  provided  however,  that  a  certificate  of  a 
doctor  of  dental  sturgery  stating  the  necessity  for  sick 
leave  because  of  oral  surgery  may  be  accented,  and  pro- 
vided further,  a  statement  from  an  accredited  Christian 
Science  practititoner  or  one  authorized  to  practice  as 
such  by  the  First  Church  of  Christ  Scientist  in  Boston, 
Massachusetts,  certifying  to  treatment  and  the  need 
therefor  may  be  accepted  in  lieu  of  a  physician's  certifi- 
cate covering  illness  of  a  person  who  is  an  adherent  to 
the  teachings  of  Christian  vcience  and  relies  thereon 
for  healing.   The  head  of  the  department  or  other  officer 
to  whom  said  application  is  made  may  make  such  independent 
investigation  as  to  the  necessity  for  said  sick  leave  as 
he  shall  deem  proper.   V  hen,  in  the  case  of  a  sick  leave, 
pay  is  allowed  for  the  period  of  the  first  five  days,  or 
any  part  thereof,  the  officer,  board  or  commission  grant- 
ing the  same  shall  certify  to  the  Civil  Service  Commission 
that  he  has  personally  investigated  the  case  and  has  found 
it  deserving.   Illness  caused  by  dissipation  or  by  im- 
moral conduct  shall  not  be  made  the  basis  of  any  sick  leave. 
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A  comnliance  with  Rule  32  should  alleviate  this  griev- 


ance. 


Requests  numbers  k   and  6  from  the  letter  have  no  legal 
ramifications  and  request  number  7  has  previously  been  answered 
in  this  opinion. 

The  fifth  request  from  the  letter  is  as  follows: 

"5.^'here  the  matter  of  discipline  is  involved,  an 
emoloyee  should  be  permitted  to  oroduce  any  wit- 
ness that  he  may  have.   The  hearing  should  not 
be  held  if  the  emoloyee  desires  union  represen- 
tation, and  the  union  representative  is  not 
present.   No  emioloyee  should  be  suspended  without 
being  given  a  fair  and  impartial  trial  and  the 
charges  proven." 

All  matters  brought  up  in  this  request  have  been  prev- 
iously answered  with  the  exception  of  the  sentence  which  reads: 
"The  hearing  should  not  be  held  if  the  emoloyee  desires  union 
representation,  and  the  union  representative  is  not  present," 

In  this  connection  McQuillin,  Municipal  Coroorations  (Suora) 
at  page  36I  in  Volume  i|,  Section  12.260,  states  "The  accused  may 
be  represented  by  counsel,  and  attorneys  representing  the  City 
generally  are  permitted  to  be  present,  but  refusal  to  oermlt 
counsel  to  be  present  and  participate  in  the  defense  has  been 
held  not  alone  sufficient  to  invalidate  such  proceedings,  unless 
the  right  to  counsel  is  guaranteed  by  statute  or  charter  pro- 
vision."  This  seems  to  be  the  general  rule  but  in  California 
we  have  the  case  of  Steen  v.  Board  of  Civil  Service  Commissioners 
(19^5)*  26  Cal.  (2)  at  the  top   of  the  oage  72?  where  the  Court 
states:  "Here  the  board  effectually  denied  Detitioner  the  oppor- 
tunity of  making  an  objection  by  arbitrarily  refusing  to  allow 
petitioner's  counsel  to  participate  in  the  proceeding.   This  was 
a  denial  of  a  hearing." 

The  idea  of  the  right  of  a  r)erson  to  be  heard  by  himself 
or  counsel,  when  his  -oroperty  or  his  oersonal  rights  are  in  ques- 
tion, is  so  clearly  and  firmly  imbedded  into  the  groundwork  of 
our  jvirisprudence,  that  it  is  difficult  to  find  instances  where 
it  has  been  challenged  even  in  quasi- judicial  proceedings. 

I  am  of  the  opininn  therefore  that  the  emoloyee  is  en- 
titled to  representation  of  his  choice.   However,  where  amole 
opportunity  has  been  afforded  the  emoloyee  of  this  right  and  no 
good  cause  is  shown  why  representation  is  not  present  then  the 
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hearing   officer  may  prnceed  with  the   hearing   or  grant   a  contin- 
uance in  his  descretion. 


CONCLUSIONS 


This,    I  believe,    covers  all  the  points  raised  by  the  two 
lett'ers   hereinabove  referred  to  and  you  are  advised  accordingly. 

Going  beyond  the  specific  request    I  would  like   to  add 
that   the   administrative  r^rocess   for  the   imoosition  of  discipline 
is  a  very  comolex  field  in   our    system  of   jiirisprudence.      It 
would  be  virtually  impossible   for  me   to   set    forth  in  a   legal 
opinion   such  as   t  lis  a  procedure  which  would  cover  all   situa- 
tions which  may  arise.      I   further   realize   that  in  most   instances 
the   hearing   officer   is   not   trained  in   legal  procedure.      It    has 
been  the  oractice    of  the   Manager    of   Utilities   to   have   a  deouty 
city  attorney  -oresent  at    disciolinary  hearings*     A   deouty  city 
attorney     is,    of  course,    available   for  advice   and   to  be  oresent 
at   disciplinary   hearings   of  all   departments    of   the  Cits'-.      Only 
in  this  way   is   it   oossible   to  meet   these   legal   questions  as   they 
arise   and   to   supply  the   hearing   officer  with  an   opinion  before 
he  rules. 

Respectfully   submitted, 


DION  R.    HOLM 
City  Attorney 


TATJR/TMO'C 


To:.  J.  H.  Turner 

Manager  of  Utilities 
Public  Utilities  Commission 
287  City  Hall 
San  Francisco,  California, 


OPINION  NO.  1062 

March  23,  19^6 

SUBJECT:   DIV.INAGE  OP  V:ATER  PROM  SLOPES  OP  MT.  DAVIDSON, 

OBLIGATION  OP  CITY  IN  CONNECTION  THERLVITH;  CIAIM 
OP  MR.  CHARLES  HARNEY  IN  CONNECTION  THERE1';ITH. 

Dear  Sir: 

You  have  asked  for  my  opinion  on  the  question  vjhether 
the  City  is  liable  for  surface  waters  which  fall  on  a  watershed 
area  located  on  the  side  of  Mt.  Davidson,  a  portion  of  which  is 
City-owned  and  under  the  jurisdiction  of  the  Recreation  and  Park 
Department,  and  which  flow  down  onto  prooerty  controlled  by  Mr. 
Charles  Harney. 

You  state:   "The  natural  cJrainage  channels  of  surface 
water  on  the  department's  land  in  this  watershed  have  never  been 
modified." 

OPINION 

In  Heier  v.  Krull,  160  Cal.  Uk-1,   kkkf    "the  law  on  the 
point  is  stated  as  follows: 

"Every  landowner  must  bear  the  burden  of  receiving 
upon  his  land  the  surface  water  naturally  falling 
upon  land  above  it  and  naturally  flowing  to  it  there- 
from, and  he  has  the  corresponding  right  to  have 
the  surface  vjater  naturally  falling  upon  his  land 
or  naturally  coming  upon  it,  flow  freely  therefrom 
upon  the  lower  land  adjoining,  as  it  would  flow  under 
natural  conditions.  Prom  these  rights  and  burdens, 
the  principle  follovrs  that  he  has  a  lawful  right  to 
complain  of  others,  who,  by  interfering  with  natural 
conditions,  cause  such  surface  vjater  to  be  discharged 
in  greater  quantity  or  in  a  different  manner  upon 
his  land,  than  vjould  occur  under  natural  conditions. 
This  is  the  settled  law  of  this  state." 

Based  on  the  information  you  have  furnished  me,  it  is  my 
opinion  that  there  is  no  liability  on  the  part  of  the  City  for  the 
surface  waters  referred  to.  You  are  so  advised. 

Respectfully  submitted, 

DION  R.  HOLM 
GEB/LSM  City  Attorney 

TO:  MAX  G.  PUNKE 

General  Manager 

Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17,  California 


DION  R.  HOLM 

CITY  ATTORNEY 

CITY  HALL 


Mo,   1062-A 

CITY  AND  COUNTY  OF  SAN   FRANCISCO 

March  27,   19^6 


Coop«r,  whit*  Sr   Coop«r 
Attorneys  at  Law 
Crocker  Building 
San  Pranoisoo,  California 


Attantioni  George  A,  Halaar,  *^sq. 


Ret  Pu^eatl<^  of  Official  Advertising 
slsoo  Chronicle 


Gantlement 

I  have  had  occasion  to  eonsl^tbi^  the  problems  raised  by  your 
reeent  letter  concerning  tbe-CLUy»  a  >»fflclal  advertising  on  sev- 
eral prior  occasions*  Cm  each ^^  thesb^  occasions,  i  have  held, 
and  It  is  a  till  my  oplj^on,  that  \he  publication  should  be  ^.ade 
In  the  home  edition  off  the  iMW3pa];jiBr9  i.e.,  the  edition  distributed 
to  the  homes  of  the  general  subsorJLbers,  leeause  o   the  serious 
coBplleatlons  which  ralWxt  arise  fafem  a  defective  publication,  this 
type  of  publication  is  N^nlninal/^oteetlon  for  the  Cltv  and  County 
©f  San  Francis co,«^^Con8e<t»oatly;  any  publication  in  a  "special 
edition"  published  for  that  purpose  only  and  not  delivered  gen« 
erally  to  the  A>aper«8  subaoribera,  such  as  the  one  you  sugrest 
in  your  letteK  would,  injiiiy  opinion,  be  insufficient.  This 
rsther  stringent  view  is  Supported  by  the  authorities*  39  Am.  Jur, 
10;  2g  AttoriJev  Oeneral'A  joiniona  (^   (1955)|  State  v.  Omaha 

CB.R,  A  iari4gilgg7^(J5i»tt  1951)  ^k  K^.  963.       

In  39  Am.  Jur.  10,  It  is  stated) 

"A  pubUeatlon  of  an  official  notice,  advertisement, 
etc*.  In  a  simple  or  extra  edition  will  constitute  a 
sufficient  publication  providing  the  ainrae  or  extrft 
edition  contains  substantially  the  same  general  news 
as  the  other  editions  and  is  distributed  generally  among 
the  subscribers  of  the  newspaper}  however,  the  Inaertion 
of  sue^  a  notiee  in  an  eatya  action  o^  a  newspaper  con- 
flistlng  of  a  limited  number  pf   co^ea  Is^uftd  Ute  at  night. 
and  not  mailed  to  subscribers  or  otherwlaedrstributed. 
^accept  ss  sold  by  persons  dlreettly  interested,  does  not 
plv  with  the  atatuttrT"  i  emphasis  added) 
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It  wotild  appear  to  rae  that  your  proposed  edltlcn  would  not  go 
to  the  paper's  general  subscribers  and  would  fall  specifically 
within  the  prohibited  typo  of  publication. 

You  will  also  notice  that  the  Attorney  i>eneral'a  opinion  cited 
held  that  the  publication  of  the  Delinquent  Tax  List  under  »3356  of 
the  Revenue  and  Taxation  ^ode,  which  required  publication  "once  a 
we'^k,"  must  be  made  in  all  editions  of  the  new-paper.    It  is  my 
belief  that  too  strict  a  conatruotlon  was  placed  on  the  statute  in 
the  opinion,  and  that  publication  in  the  edition  of  widest  circula- 
tion. I.e.,  the  hone  edition  delivered  to  the  paper's  general  sub- 
scribers, would  be  held  sufficient.   This  view  is  in  accord  with 
Peonle  v.  "now  CHI,  1917)  116  N.!  ,  670,  wherein  it  was  held  that 
publication  in  a  noon  edition  of  the  Chicafjo  Post  would  comply  with 
a  publication  statute  requirin^t  publication  "at  least  once"  in  a 
newspaper  of  general  circulation. 

It  is  pertinent  also  to  mention  that  after  the  issuance  cf  the 
Attorney  General's  Opinion,  our  leciislative  representative  so-i/rht 
to  have  'Section  335^  amended  to  permit  publication  "in  any  one 
edition",  and  that  this  proposed  amendment  was  defeated, 

I  am  also  cognizant  of  aowe  contrary  dicta  in  Perine  v,  Lewis , 
(1*^00)  128  Cel,  236,  239,   However,  in  view  of  the  authorities  to 
the  contrary,  the  serious  consequences  to  the  City  and  Co^inty  of 
any  court  holding  that  a  p'^blication  in  a  special  edition  such  as 
the  one  you  sug.Test  is  insufficient,  and  the  reasoning  behind  the 
requirements  of  publication— that  the  nreatest  number  of  the  (gen- 
eral public  be  informed  of  the  proceedin^is— I  em  compelled  to  my 
conclusion  that  the  publication  be  made  in  a  home  edition. 

Of  course,  certain  types  of  publication  are  required  by 
statute  to  ippear  in  every  edition  cf  the  newspaper,   Kor  cxa-rple. 
Article  11,  Section  ^(h)  of  the  California  Constitution  f^cverna  the 
publication  of  proposed  charter  amendments.  By  that  section,  i8(a) 
Is  made  applicable.   It  provides: 

"The  legislative  body  of  said  city  or  city  and  county 
shall,  within  15  days  after  such  filing,  cause  such 
charter  to  be  published  once  ^in  the  official  newspaper 
of  said  city  or  city  and  county  and  each  edition  thereof. 
during  the  day  of  publication  ,  ,  ,  and  in  any  city  or 
city  and  county  with  over  ?0,000  populati-n  shall  cause 
copies  of  such  charter  to  be  printed  in  convenient 
pamphlet  form  ,  ,  ,  and  shall  cause  copies  thereof 
to  be  mailed  to  each  of  the  qualified  electors  of 
such  city  or  city  and  county,  and  shall,  until  the 
day  fixed  for  the  election  upon  such  charter,  adverti-^e 
in  one  or  more  newspapers  oT  general  circulation  in 
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said  city  or  city  and  county  a  notice  that 
copies  thereof  may  be  had  upcn  epplication 
therefor." 

It  ia  obvious  that  the  proposed  airondwent  must  be  published 
1"  every  edition  for  the  required  tine.   Although  the  provis- 
ion as  to  notico  that  copies  oT  the  proposed  amendments  may  be 
had  is  not  so  specific,  it  has  been  the  opinion  of  this  of- ice 
that  the  notice  should  also  be  published  in  each  edition  of  the 
paper • 

Therefore,  unlesr^  a  specific  conrrtltutional  provision  or 
state  statute  specifically  requires  pubXieation  in  each  edition, 
it  is  my  opinion  that  minimum  publioation  of  the  of  icial 
notices  should  be  in  the  newspaper's  home  edition  and  that 
you  should  advise  the  Chronicle  to  this  effect* 

Should  you  have  any  coranents  on  this  matter^  i  would  be 
iu>8t  happy  to  discuss  them  with  you.  My  sincerest  best 
wishes  to  you. 


de  section 


r  ^^9   truly, 
3uch  an 

DION  R.  HOLM 
City  Attorney 


cc:  Mr.  ?en  Kline  ,.^^.^  ^^ 

Purchaser  of  Supplies     anothf 


wie: 
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Opinion  No.  IO63 
April  10,  1956 

SUBJECT:  MAY  CITY  PROHIBIT  LEFT  TURNS  AS  PROVIDED  IN  SECTION  476, 
SUED.  (3)  OP  THE  VEHICLE  CODE  WliERE  NO  AUTHORIZATION  FOR 
SUCH  PROHIBITION  IS  GIVEN? 

Gentlemen: 

You  have  requested  an  opinion  as  follows : 

REQUEST 

"The  Police  Commission  has  requested  legislation  as  follows: 

'That,  a  resolution  be  adopted  prohibiting  eastbound 
traffic  on  Bryant  Street  at  7th  Street,  and  westbound 
traffic  on  Harrison  Street  at  8th  Street  from  making 
a  left  turn  against  the  red  light,  as  now  provided 
for  in  the  Vehicle  Code.' 

"The  Vehicle  Code  section  referred  to  is  section  476(3). 

"Would  you  please  render  your  opinion  as  to  whether  the 
City  may  legally  enact  such  an  ordinance. 

"An  ordinance  has  been  enacted  to  prohibit  right-hand 
turns  against  red  or  'stop'  signals,  but  in  section  476(2) 
of  the  State  Vehicle  Code  specific  authorization  is  given 
local  authorities  to  prohibit  right-hand  turns  against 
'stop'  signals,  whereas  no  such  authorization  is  given  in 
section  476(3)  which  permits  left-hand  turns  on  one-v^ay 
streets  which  intereeot  another  one-way  street,  into  such 
streets. 

"Please  render  your  opinion  as  soon  as  possible  as  the 
Police  Department  states:  'This  would  be  a  hazardous  move 
because  these  are  3-phase  signals  and  any  mo^'-orist  turning 
left  on  a  red  light  would  be  crossing  the  freeway  offramps 
at  7th  and  Bryant  Streets  and  at  8th  and  Harrison  Streets.'" 

OPINION 

It  is  my  opinion  that  the  City  may  not  legally  enact  the  ordinance 
referred  to  in  your  letter.   Sections  476(c)l  and  476(c)3  of  the 
Vehicle  Code  read  as  follows: 
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"§476.   *  *  * 

"(c)  Red  alone  or  'Stop'. 

"1.   Vehicular  traffic  facing  the  signal  shall  stop  at 
a  limit  line,  if  marked,  otherwise  before  entering  the 
crosswalk  on  the  near  side  of  the  intersection  or,  if  none, 
then  before  entering  the  intersection  and  shall  remain 
standing  until  green  or  'Go'  is  shown  alone,  except  as 
provided  in  the  next  succeeding  paragraphs. 


"3,   The  driver  of  a  vehicle  on  a  one-way  street  which 
intersects  another  one-way  street  on  which  traffic  moves  to 
the  left  shall  stop  in  obedience  to  a  red  or  'stop'  signal 
but  may  then  make  a  left  turn  into  said  one-way  street,  but 
shall  yield  the  right  of  way  to  pedestrians  and  other  traffic 
proceeding  as  directed  by  the  signal  at  said  intersection." 

The  State  Legislature  by  these  Vehicle  Code  sections  has  preoccupied 
this  particular  field,  and  its  determination  therein  precludes  munic- 
ipalities within  the  state  from  contra  regulations.   SeeEx  parte 
Daniels,  I83  Cal.  636;  Pipoly  v.  Benson,  20  Cal.  2d  366. 

Furthermore,  the  City  and  County  of  San  Francisco  may  not  enact  an 
ordinance  substantially  identical  with  the  pertinent  State  statute. 
It  was  stated  in  City  and  County  of  San  Francisco  v.  Boss,  83  Cal.App. 
2d  445,  at  452,  as  follows: 

"Thus,  it  has  been  held  from  an  early  date  that  an 
ordinance  which  is  substantially  identical  with  a  state 
statute  is  invalid  because  it  is  an  attempt  to  duplicate 
the  prohibition  of  the  statute  *  *  *  Paradoxical  as  it  may 
seem,  it  is  apparent  that  an  ordinance  and  a  statute  may  be 
identical  under  this  rule  and  yet  the  ordinance  is  invalid 
because  within  the  constitutional  provision  it  is  in  conflict 
with  the  statute.  (Ex  parte  Daniels,  supra,  p.  645  /l83  Cal. 
636  (192  P.  442,  21  A.L.R.  11721377)  The  invalidity  arises, 
not  from  a  conflict  of  language,  but  from  the  inevitable  con- 
flict of  jurisdiction  which  would  result  from  dual  regulations 
covering  the  same  ground." 

To  the  same  effect:  In  re  Murphy,  I90  Cal.  286;  Morel  v.  Railroad 
Commission,  11  Cal.  2d  4by,  at  500;  Cunningham  v.  Hart,  80  Cal.App. 
^d  902,  at  906. 
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A  reasonable  Interpretation  of  Vehicle  Code  Section  476(c)3  must 
necessarily  maintain  that  the  Legislature  In  enacting  such  law  con- 
templated Its  application  to  a  situation  where  there  are  only  two 
Intersecting  highways.   In  such  a  situation  a  left-turn  movement  after 
stop  would  result  In  the  flow  of  traffic  In  the  same  direction  as  the 
Intersecting  highway. 

However,  In  the  Instant  matter,  Bryant  and  Seventh  Streets  and  Har- 
rison and  Eighth  Streets  present  situations  where  there  are  three 
Intersecting  highways  and  where  traffic  moving  from  the  third  high- 
way would  be  contra  or  In  opposition  to  the  traffic  making  a  left 
turn  from  one  of  the  other  Intersecting  highways.  The  danger  of  col- 
lision therefrom  Is  apparent  and  Imminent,  Therefore,  Section  476 (c)3 
of  the  Vehicle  Code  Is  not  applicable,  and  motorists  must  abide  by 
Vehicle  Code  Section  476(c)l,  which  requires  vehicular  traffic  facing 
a  red  "stop"  signal  to  remain  standing  until  green  or  "go"  Is  shown 
alone. 

You  are  further  advised  that  In  the  reasonable  exercise  of  discretion, 
the  City  and  County  of  San  Francisco  may  erect  signs  at  such  Inter- 
sections proclaiming  that  vehicular  traffic  facing  the  red  or  "stop" 
signal  Is  prohibited  from  making  a  left  turn. 

Respectfully  submitted. 


DION  R.  HOLM 
DJK/WFB  City  Attorney 


To:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attention  John  R,  McGrath,  Clerk  of 
the  Board. 


OPINION  NO.  106^ 
April  11,  1956 


SUBJECT:   FATHER  CROWLEY  PLAYGROUND  SITE;  MUST  STATE 
SELL  THIS  SITE  TO  CITY  FOR  PRICE  WHICH 
STATE  PAID  CITY  FOR  IT? 

Dear  Sir: 

You  have  requested  an  opinion  as  follows: 

REQUEST 

"As  a  possible  site  for  the  Police  Administration 
and  Criminal  Courts  Building,  consideration  is  being 
given  to  the  former  Father  Crowley  Playground  site 
which  the  State  of  California  purchased  from  the  City 
for  highway  purposes. 

"The  State  has  determined  that  all  of  the  acreage 
purchased  will  not  be  needed  and  intends  to  offer  the 
surplus  for  sale  to  the  highest  bidder. 

"If  the  City  now  has  need  for  the  property,  must 
the  State  sell  it  back  to  the  City  at  the  price  it 
paid  for  the  land?" 

OPINION 

I  have  made  inquiry  at  the  local  office  of  the  State  Depart- 
ment of  Public  Works,  headed  by  Mr.  Booker,  and  have  been  informed 
by  them  that  the  property  popularly  known  as  the  Father  Crowley 
Playground  has  not  been  turned  over  to  the  State  Lands  Division, 
but  is  being  held  by  the  Department  of  Public  Works  as  surplus 
highway  property.  The  local  office  also  informed  me  that  it  is  the 
policy  of  the  State  to  construe  all  property  purchased  by  gas  tax 
funds  as  belonging  and  under  the  control  of  the  Department  of  Pub- 
lic Works  for  highway  purposes.  When  such  property  is  sold,  ex- 
changed or  otherwise  disposed  of,  the  property  obtained  in  lieu 
thereof  continues  to  be  vinder  the  control  of  the  Department  of  Pub- 
lic Works,  or,  where  money  is  received,  it  is  deposited  in  the 
Highway  fund. 

Inasmuch  as  the  property  in  question  is  being  held  by  the 
State  Department  of  Public  Works,  its  sale  is  controlled  by  the 
provisions  of  Section  118  of  the  Streets  and  Highways  Code,  which 
reads  as  follows: 

"V/henever  the  department  [Department  of  Public  V/orks] 
determines  that  any  real  property  or  interest  therein, 
heretofore  or  hereafter  acquired  by  the  State  for  highway 
purposes,  is  no  longer  necessary  for  such  purposes,  the 
department  may  sell  or  exchange  such  real  property  or  interest 
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therein  In  the  manner  and  upon  the  terms  and  conditions 
approved  by  the  commission  [California  Highway  Com- 
mission], Any  such  conveyauice  shall  be  executed  on 
behalf  of  the  State  by  the  director  8Lnd  the  purchase 
price  shall  be  paid  into  the  State  treasury  to  the  credit 
of  any  fund,  available  to  the  department  for  highway 
purposes,  which  the  commission  designates. 

"Any  such  real  property  or  Interest  therein  may 
in  like  manner  be  exchanged,  either  as  whole  or  in 
part  consideration,  for  any  other  real  property  or 
interest  therein  needed  for  State  highway  purposes." 
(Material  in  brackets  added  by  way  of  explanation) 

Accordingly,  I  advise  you  that  there  is  no  law  of  the  State 
that  would  require  it  to  sell  the  surplus  property  referred  to 
as  the  Father  Crowley  Playground  at  the  same  price  that  the  State 
paid  for  it  when  it  acquired  this  property  from  the  City.   The 
State  may  place  any  reasonable  value  it  desires  upon  this  property 
and  offer  it  for  sale  at  this  price.   There  is  no  doubt  that  the 
sale  by  the  City  to  the  State  of  this  property  In  the  past  would  be 
reflected  in  some  way  in  the  price  that  will  be  placed  upon  the 
property  by  the  State  before  it  is  offered  for  sale.   Other  than 
this  possible  effect  upon  the  selling  price,  I  advise  you  that  the 
State  Department  of  Public  Works  may  sell  or  exchange  such  real 
property  or  Interest  therein  in  the  manner  or  upon  the  terms  and 
conditions  approved  by  the  California  Highway  Commission. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Mr.  T.  A.  Brooks 

Chief  Administrative  Officer 
289  City  Hall 
San  Francisco  2 
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April  11,  1956 


SUBJECT:   EFFECT  OF  ALTERATION  OR  ERASURE  ON  BID  AS 

VOIDING  PARTICULAR  ITEM  CONTAINING  ALTERATION 
OR  ERASURE,  OR  VOIDING  ENTIRE  BID  UNDER 
SECTION  111  OF  PART  I  OF  MUNICIPAL  CODE. 


Dear  Sir: 

You  have  requested  an  opinion  of  the  City  Attorney  as 
follows: 

REQUEST 

"Section  111  of  Part  I  of  the  Municipal  Code  con- 
tains the  provision  regarding  formal  proposals  that 
'Bids  with  alterations  or  erasures  therein  shall  be 
void.' 

"I  would  appreciate  a  ruling  as  to  whether  an 
alteration  or  erasure  voids  a  bid  on  a  particular 
item  or  whether  a  given  bidder's  bids  on  all  items 
in  a  proposal  are  voided  by  an  erasure  or  alteration, 
applying  to  a  specific  item. 

"Many  of  the  Purchaser's  formal  proposals  contain 
a  large  number  of  items.  It  is  difficult  for  bidders  to 
to  avoid  errors  in  typing  or  writing  in  with  pen  their 
bids  on  all  of  the  items.  My  question  is  whether  the 
Purchaser  is  required  by  the  Municipal  Code  to  reject 
a  bidder's  quotations  on  all  items  because  of  a  cor- 
rection of  his  bid  on  one  or  more  specific  items  in 
the  proposal. 

"Pending  receipt  of  a  ruling  from  you  on  this  ques- 
tion, I  am  interpreting  the  quoted  Code  provision  to 
mean  that  the  bid  on  a  particular  item  which  contains 
an  erasure  shall  be  void  as  regards  that  item  but 
that  other  bids  by  that  vendor  on  other  items  in  the 
proposal  may  be  accepted." 

OPINION 

Your  attention  is  directed  to  my  Opinion  No.  622  issued 
on  October  28,  1952,  in  which  I  considered  whether  the  alteration 
of  a  bid  for  construction  of  A.  P.  Giannlni  Junior  High  School 
should  result  in  the  rejection  of  the  bid  as  set  out  in  Section 
37  of  the  Public  Works  Code.   In  that  opinion  I  stated  as  follows; 

"Therefore,  you  are  advl.sed  that  where  a  bid  has  been 
altered  and  such  fact  appears  upon  the  face  thereof,  you 
must,  under  the  Public  Contract  Procedure  Article  of  the 
Public  Works  Code,  reject  the  bid." 
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The  wording  of  Section  111  of  Part  I  of  the  Municipal 
Code  contains  the  provision,  "Bids  with  alterations  or  erasures 
therein  shall  be  VOID."   There  are  no  exceptions  provided  In  the 
Code  for  the  rejection  of  a  bid  which  has  been  altered  or  erased. 

A  person  making  a  bid  for  a  city  contract  is  charged  with 
notice  of  the  city  charter  provisions,  and  neither  the  supervisors 
nor  any  board  shall  have  the  power  to  relieve  from  forfeiture  as 
a  result  of  noncompliance  with  said  provisions. 

" '  .  .  .   It  Is  generally  held  that  where  the  mode 
of  making  municipal  contracts  Is  prescribed  and  limited 
by  law,  such  mode  Is  exclusive  and  the  municipality  can 
make  a  contract  only  In  the  manner  provided.'" 

Palo  and  Dodlnl  v.  City  of 
Oakland,  79  CA  2d  7^9,   7^5, 
180  P2d  764. 

"Where  the  power  of  a  municipality  to  contract  Is 
thus  limited  by  Its  charter,  liability  cannot  arise  by 
estoppel  or  ratification. 

"Where  a  municipal  charter  prescribes  the  procedure 
to  be  followed  in  making  certain  purchases,  and  provides 
that  the  city  shall  not  be  bound  by  any  contract  unless 
such  procedure  is  followed,  but  such  procedure  is  not 
followed,  recovery  cannot  be  had  on  a  quantum  meruit." 

Gamewell  Fire  Alarm  Etc.  Co. 
v.  Los  Angeles,  4b  CA  149.  150. 

It  has  been  held  that  a  bid  is  not  violated  by  mere  in- 
formalities or  erasures  (McQulllin  on  Municipal  Corporations,  3rd 
Ed.,  Vol.  10,  §29.65;   In  re  Clamp,  68  NYS  345)  but  this  rule 
would  apply  only  when  no  provision  has  been  made  in  the  charter 
or  by  ordinance  respecting  informalities  or  erasures.   The  Munici- 
pal Code  of  the  City  and  Countv  of  San  Francisco,  Part  I,  Section 
111,  amended  by  Ordinance  No.  4920,  specifically  provides:   "Bids 
with  alterations  or  erasures  therein  shall  be  vqid."   There  are 
no  exceptions  provided  in  the  aforesaid  section  nor  any  exemption 
or  relief  from  voiding  a  bid  with  alterations  or  erasures.   The 
word  "shall"  means  "must"  and  is  mandatory,  as  pointed  out  in  my 
Opinion  No.  622  mentioned  above  and  in  National  Automobile  Etc. 
Co.  V.  Garrison,  76  CA  2d  415. 

The  word  "void"  means  "voidable  under  certain  circumstances' 
(Words  &  Phrases,  Vol.  44,  322  to  337),  but  as  used  in  Section  III 
of  Part  I  of  the  Municipal  Code  "void"  appears  to  mean  of  no 
legal  force  or  effect  and  such  bids  are  Incapable  of  acceptance. 
When  the  word  "void"  is  used  in  a  statute  that  has  some  object  of 
public  policy  in  view  which  requires  the  strict  construction,  the 
word  receives  its  natural  full  force  and  effect  (Carrick  v. Sherman, 
105  CA  546,  at  550.) 
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The  specific  question  presented  at  this  time  as  to  rejec- 
tion of  a  bid  because  of  a  correction  of  one  or  more  specific 
items  in  the  proposal,  although  the  other  items  were  not  affected, 
will  depend  on  whether  each  item  may  be  considered  as  a  separate 
bid  or  whether  the  total  items  make  up  one  bid.   If  all  items  are 
considered  as  making  up  one  bid,  then  any  alteration  or  erasure 
therein  shall  require  a  rejection  of  such  bid  in  its  entirety. 

V/here  the  formal  proposals  contain  a  number  of  items  but 
each  item  is  independent  of  other  items  and  there  is  no  intent  to 
require  all  items  to  make  up  one  bid,  then  each  item  would  be  con- 
sidered as  a  separate  bid. 

It  is  the  law  generally  that  where  a  contract  consists  of 
several  distinct  items,  and  the  price  to  be  paid  is  apportioned 
to  each  item,  the  contract  will  ordinarily  be  regarded  as  sever- 
able.  (Mott  V.  Wright,  43  CA  21,  33;  17  C.J.S.  790.)  By  the  same 
token  bids  on  an  item  basis  will  be  regarded  as  severable. 

Where  bidders  are  asked  to  bid  separately  on  separate 
items,  it  would  appear  that  the  Purchaser  may  accept  the  bid  on 
one  or  more  items,  and  reject  it  on  others.   See  Opinion  No. 3500, 
dated  June  21,  19^3^  holding  that  v;here  bidders  were  invited  to 
bid  on  separate  items  and  one  bidder  qualified  his  bid  with  the 
statement  that,  "This  bid  is  submitted  on  an  all  or  none  basis," 
such  qualification  nullified  the  bid  because  it  injected  a  new 
term  not  contemplated  in  the  invitation  for  bids. 

But  where  the  Purchaser  calls  for  bids  on  an  item  basis 
and  has  the  right  to  make  the  award  on  such  basis,  the  bidder 
agreeing  to  furnish  any  item  at  the  price  he  sets  opposite  that 
item  regardless  of  whether  his  bid  on  other  items  is  accepted. 
It  Is  my  opinion  that  the  intent  of  the  ordinance  is  that  only 
the  bid  on  the  particular  item  containing  the  alteration  or 
erasure  is  void,  and  that  bids  on  other  items  containing  no  alter- 
ation or  erasure  may  be  accepted,  assuming  they  are  the  low  bids. 

I  am  led  to  this  conclusion  because  there  v;ould  seem  to 
be  no  valid  reason  to  tnrow  out  the  bids  on  other  items  merely 
because  of  a  flaw  in  the  bid  on  a  particular  item.   It  is  believed 
that  this  was  not  the  intent  of  the  Board  of  Supervisors. 

You  are  advised  accordingly. 

Respectfully  submitted, 

TO:   B.  G.  KLINE,  Purchaser         DION  R.  HOLM,  City  Attorney, 
of  Supplies 
270  City  Hall 
San  Francisco  2 

PRK/QEB 
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SUBJECT:   AIRPORT  SEWAGE  SYSTEM- RATES  AND  CHARGES  TO  LESSEES 

Dear  Sir: 

You  have   requested  my  opinion  vhether  charges  may  be   assessed 
against   lessees   at   San  Francisco   International  Airoort   in   connection 
with  the   sewage   system  and  operation  of  a   sewage   treatment   olant 
which  has   been  constructed  by   the   City  and  County   of  San  Pranclsco 
International  Airport. 

OPINION 

TY^ES  OF  LEASE  AT  AIRPOET 

There  are  three  basic  tyoes  of  leases  in  use  and  effect  at 
San  Francisco  Internstional  Airport,  The  first  two  tyoes,  somewhat 
similar,  cover  office  and  storage  soace,  ticket  counters,  baggage 
handling  devices  and  facilities  used  by  the  airline  operating 
companies,  and  shoos,  counters  and  storage  space  used  by  concession- 
aire lessees.  The  third  type  covers  the  various  hangar  and  main- 
tenance base  acreage  plots. 

The  first  mentioned  two  types  of  leases  which  concern 
tenants  of  the  new  Terminal  Building  provide  as  follows^ 

"City  has  provided  in,  or  in  the  vicinity  of,  the 
demised  premises  the  following  utility  services;  gas, 
water,  electricity,  telephone,  comiiiunication,  sewage 
outlets,  steam,  and  steam  heat  to  control  room  temper- 
ature.   Lessee  shall  ascertain  from  City  and  City  shall 
make  available  the  information  as  to  the  points  at  or 
near  the  demised  premises  where  such  services  will  be 
brought  by  City  at  City's  cost  and  expense.  All  exten- 
sions of  the  facilities  requested  by  Lessee  for  said 
utility  services  from  said  points  shall  be  at  the  sole 
cost  and  expense  of  Lessee,  unless  other  arrangements 
are  made  therefor.   In  the  event  of  any  change  desired 
by  Lessee  as  to  said  points  of  sup:^ly  by  City,  the  ex- 
pense of  making  such  changes  or  alterations  shall  be 
at  the  sole  cost  of  Lessee,   Lessee  shall  pay  the  whole 
cost  at  legally  established  rates  as  a  consumer,  for 
all  utility  services  and  for  such  otHer  special  services 
which  it  may  require  in  the  demised  premises,  provided 
that  Lessee  will  not  be  charged  for  the  supply  of  steam 
heat  vhere  now  available  to  control  room  temperatures," 
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The  third  tyoe  of  lease  is  used  in  connection  with  hengar 
and  maintenance  base  acreage  tjlots.  A  typical  provision  with  re- 
spect to  sewage  facilities  in  one  of  such  leases  (American  Airlines 
lease  for  Last  portion  of  Plot  No,  8)  provides  in  the  section  there- 
of entitled  "Utilities,"  as  follows: 

"During  the  period  this  lease  is  in  effect.  Lessee 
shall  have  the  right  to  obtain  adequate  service  from  City's 
water,  sewerage,  storra>jater  drainage  and  electfcic  power 
facilities,  but  shall  acquire  no  title  thereto.   Lessee 
shall  'have  the  right  to  request  and  receive  telephone  and 
communications  services  and  illuminatiiig  or  Industrial  gas 
service,  subject  to  the  customary  rules  and  regulations  of 
these  utility  companies,  from  the  utility  companies  furnish- 
ing such  services,  where  the  companies  deliver  such  service 
directly  through  their  own  conduits  or  pipes  or  through 
conduits  or  pipes  owned  by  City.   Lessee  agrees  to  pay  all 
charges  legally  exacted  for  said  utility  services.   It  is 
agreed  that  adequate  connections  available  to  Lessee  for 
the  herein  mentioned  utilities  are  now  located  at  those 
points  indicated  on  the  drawing  marked  Exhibit  ''B",  at- 
tached hereto  and  made  a  part  hereof " 

Following  this  language  the  section  then  defines 
"adequate"  water  supply,  electric  power,  stormwater  drainage 
facilities,  sewerage  facilities,  telephone  and  comnunications 
conduits,  and  states,  in  connection  with  sewage  facilities: 
''adequate  sewerage  facilities  shall  mean  sex^ierage  for  not  less 
than  200  persons  per  daily  work  shift  of  8  hours." 

Another  typical  lease  section,  (contained  in  United 
Airlines  Maintenance  Base  lease)  in  the  section  entitled 
"Utilities,"  provides  as  follows: 

"During  the  period  the  within  lease  is  in  effect. 
Lessee  shall  have  the  right,  license  and  privilege  to 
make  use  of  any  utility  facilities  heretofore  or  here- 
after installed  or  provided  by  Lessor  at  or  in  connection 
with  the  Airport  for  general  Airport  use,  for  the  pur- 
pose of  supplying  fresh  water,  electric  power,  illumina- 
ting or  industrial  gas,  cOi^.iunications  services  and 
sewerage  or  disposal  services,  but  Lessee  shall  acquire 
no  title  thereto.   Lessor  agrees  to  bring  to  the  boundar- 
ies of  the  premises  to  which  Lessee  has  the  right  here- 
under to  exclusive  occupancy,  at  Lessdir's  cost  and 
expense,  adequate  utility  service  connections.  Adequate 
water  supply  shall  mean  ....;  and  adequate  electric  power 
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shall  mean  ;  aad  adequate  sewerage  facilities 

shall  mean  facilities  for  not  less  than  two  thousand 
(2,000)  oersons  oer  daily  work  shift  of  eight  (Q) 
hours .  . . ,And  Lessee  hereby  covenants  and  agrees  to 
pay  all  charges  for  the  utility  services  furnished  to 
and  used  by  Lessee  on  the  premises  to  which  Lessee  has 
the  right  hereunder  to  erclusive  occupancy,  subject  to 
the  understanding  and  agreement  that  in  all  cases  where 
the  charges  therefor  are  controlled  by  Lessor,  such 
charges  shall  be  at  the  same  rates  as  those  uniformly 
charged  to  other  users  of  such  utility  services  at  the 
Airport.'' 

QUESTIONS  PRESENTED  BY  RE^'UEST 

Your  request  for  an  opinion  presents  three  questions: 

PIT^ST:  Does  the  City  and  County  in  the  operation  of  a 
sewage  system,  including  a  sewage  disposal  plant,  render  a 
utility  service? 

SECOIMD:   If  it  is  true  that  the  City  and  County  of  San 
Francisco  does  perform  a  utility  service,  do  the  provisions  of 
leases  at  the  airport  allow  the  City  to  make  an  additional  charge 
for  sewage  disposal? 

THIRD:   If  the  leases  orohibit  such  additional  charge, 
is  the  charge  of  such  a  nature  as  to  supersede  lease  provisions? 

It  is  not  necessary  to  answer  the  third  question 
for  the  reason  that  my  answer  to  the  first  two  questions  is  in  the 
affirmative, 

CITY  0BLIGATEJ3  TO  MAINTAIN  A 
iEVJAGE  SYSTEM  AT  aTRPORT 

In  my  opinion  No.  803-B  of  March  17,  195ii  I  advised  that 
it  was  the  obligation  of  the  City  and  County  of  San  Francisco  to 
provide  and  maintain  a  sewage  treatment  plant  at  San  Francisco 
International  Airoort.  Further,  an  analysis  of  the  leases  results 
in  the  conclusion  that  City,  at  its  own  expense  is  obligated  to 
provide  and  maintain  a  sewage  system  for  City's  lessees  to  connect 
with  the  resoective  demised  premises,  whether  the  same  be  in  the 
old  or  the  New  Terminal  Building  or  hangar  and  maintenance  acreage 
plots. 
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The  first  mentioned  two  types  of  leases,  which  concern 
tenants  of  the  New  Terminal  Building,  tirovide  that  "City  has 
provided  in,  or  in  the  vicinity  of,  the  demised  premises  .  ,  . 
sewage  outlets  ..."   Such  provision  of  said  outlets  is  at  City's 
expense.  All  extensions  of  such  outlets  by  a  lessee  shall  be 
at  the  latter 's  expense.   The  airline  operating  companies  lease 
form  obligates  City  to  maintain  and  keep  restrooms  in  good  condi- 
tion and  repair.   The  third  tjrpe  of  lease  ijith  certain  exceptions 
not  in  point  here)  used  in  connection  with  hangar  and  maintenance 
base  acreage  plots  orovides  in  respect  to  sewerage  facilities 
that: 

"...  Lessee  shall  have  the  right  to  obtain  adequate 
service  from  City's  .  •  sewerage  ,  ,  facilities  .  .  . 
Any  .  .  extension  of  said  facilities  within  or  vjithout 
the  demised  premises,  for  the  sole  use  by  Lessee,  shall 
be  made  at  the  sole  cost  and  expense  of  Lessee.'' 

"Adequate  sewerage  facilities"  to  be  provided  by  City  are  expressly 
defined.   It  is  fiirther  provided  that: 

"In  the  event  that  Lessee's  facilities  (either 
storm  or  sanitary)  are  below  an  elevation  that 
will  permit  gravity  flow  into  facilities  pro- 
vided by  City,  then  Lessee  shall  provide  and 
maintain  such  pumping  facilities  as  may  be 
necessary  to  deliver  storm  water  or  sanitary 
sewerage  to  the  proper  drainage  system  facili- 
ties or  sanitary  sewers  provided  by  City  for 
the  disposal  of  same." 

The  lease  provisions  show  that  "sewage  disposal"  is  in- 
cluded as  a  ''utility  service"  in  the  same  category  as  gas,  water, 
electricity  and  telephone  service.  Further,  the  fact  that  sewage 
disposal  is  e  utility  service   is  established  as  a  matter  of  general 
law  • 

Opinion  of  Justices  (ISii^j)  93  N.H.  i|78;  39  a  2d  765 

Rip-^ergeretal  v.  City  of  Grand  Raoids  ( 195^1 ) 
33b  Mich.  682;  62  N.i-.-^dTBB 

Payne  v.   City  of  Racine    (1935)    21?  Vis.   550; 
259  N.V^   1(37 

City   of  Lawrence   v.   Robb    (195i|)    175  Kansas  i>95; 
T65  ?.    5d  317 

Chastain  v.    Oklahoma  City   (1953)    208  Okla .    601j; 
25B  P.   2d  635 
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In  Opinion  of  Justices,  supra,  the  Court  at  rjage  76? 
stated  as  follows: 

"In  accordance  with  the  weight  of  authority,  we  hold 
that  the  sewer  rents  Imposed  by  the  city  of  Concord  are 
neither  taxes  nor  assessments  for  a  local  benefit  but, 
like  water  rates  (see  lihitefleld  Village  Fire  District 
V.  Bobst,  39  A.  2d  566),  are  charges  made  for  a  service 
rendered  —  charges  which  the  consumer,  by  accenting  the 
service.  Impliedly  agrees  to  >5ay. '"  (Cases  then  cited) 

A  review  of  the  orovisiona  of  the  Health  and  -Lafety  Code 
of  the  State  of  California  §  §  i|600  -69l|l  (referred  to  in  my  Opinion 
No.  803-B  of  March  17,  195i|)  which  provided  for  the  construction, 
maintenance  and  operation  of  sewage  facilities  by  districts  also 
demonstrate  that  a  sewage  disposal  system  is  classified  as  a 
utility  service  by  the  district  or  community  where  located,  and 
Is  subject  to  charges  for  maintenance  and  operation. 

LESSEES  BOmro  TO  PAY  ADDITIO'^AL 
CHARGES  FOR  SB^^AGE  DIS'^OSAL 

At  a  cost  of  over  ^^300,000  City  and  County  has  now 
constructed  a  sewage  disposal  plant  at  the  Airport  which  will 
require  the  nayment  of  continuing  additional  sums  for  maintenance 
end  OTDeration.   Under  the  terras  of  the  various  leases,  lessees 
have  agreed  to  pay  for  "'utility  services,"   Lessees  at  the 
Airport  r)resently  pay  rates  and  charges  for  water  and  electricity 
supplied  by  the  City  and  County.   If  in  its  discretion,  the 
Public  Utilities  Commission  now  desires  to  exact  a  charge  for 
the  other  "utility  service"  supolied  by  the  City  to-wit:  sewage 
disposal,  the  Commission  may  establish  such  a  charge  to  be  oay- 
able  by  Lessees  In  accordance  with  thet  erms  of  the  respective 
leases.  You  are  advised  accordingly. 

Respectfully  submitted. 


THO'C/JEB 

diok  r.  holm 

City  Attorney 
To:   Mr.  J.  H.  Turner 

Manager  of  Utilities 
Public  Utilities  Commission 
287  City  Hall 
San  Francisco  2. 
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SUBJECT:   GREENWICH  STREET  STAIRWAY,  BETVffiEN  MONTGOMERY 
AND  SANSOME  STREETS,  OBLIGATION  TO  MAINTAIN; 
OBLIGATION  OF  SUCCESSOR  IN  INTEREST  TO  PERSON 
WHO  EXCAVATED  QUARRY  TO  PROVIDE  LATERAL  SUPPORT. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  my  opinion  regarding  the 
following  matters: 

REQUEST 

"Greenwich  Street  between  Montgomery  Street  and 
Sansome  Street  is  an  open  public  street,  owned  by  the 
City  in  fee.   There  is  an  accepted  12-inch  sewer  in  the 
center  of  the  street  and  there  are  boardwalks  on  the 
north  and  south  sides  on  which  this  Department  has  on 
occasion  done  repair  work  though  there  is  no  record  of 
the  origin  of  the  walks.  This  block  of  Greenwich  Street 
is  otherwise  unimproved. 

"The  Merchants  Ice  and  Cold  Storage  Company  owns 
the  property  lying  on  the  north  side  of  Greenwich  Street 
in  this  block  and  the  property  on  the  south  side  is  in 
various  holdings  among  which  are  Lots  27,  28  and  30 
which  are  owned  by  Desmond  £ind  Valetta  Heslet. 

"In  years  gone  by  a  quarry  was  excavated  on  the 
Merchants  Storage  Company  property  on  the  north  side  of 
the  street  resulting  in  a  steep  cliff  face  along  or 
just  north  of  the  north  property  line  of  Greenwich  Street. 
I  believe  that  additional  excavation  has  been  done  in 
more  recent  years. 

"As  a  result  of  the  recent  rains  a  slide  occurred 
a  few  days  ago  on  the  north  side  of  the  street  and 
material  from  the  street  and  from  the  cliff  just  north 
thereof  fell  into  the  yard  of  the  Merchants  Storage 
Company  and  on  to  one  of  its  buildings  which  was 
damaged  thereby. 

"To  date  we  have  had  no  communication  from  the 
Merchants  Ice  and  Cold  Storage  Company  but  Mrs.  Valetta 
Heslet  has  spoken  to  us  and  has  demanded  to  know  what 
the  City  proposes  to  do  to  repair  the  northerly  board- 
walk, which  was  damaged,  and  to  protect  her  property 
which  she  considers  to  be  endangered. 
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"This  Department,  in  the  absence  of  knowledge  as  to 
its  responsibility,  has  done  nothing  to  remove  the  fallen 
material  which  is  an  obstruction  in  the  Merchants  Ice 
Company  yard  nor  has  it  taken  any  action  with  respect  to 
the  damaged  building. 

"In  the  Interest  of  public  safety,  it  has  however 
removed  and  blocked  off  part  of  the  damaged  north  boardwalk 
and  shored  up  the  south  boardwalk.  Also  in  order  to  deter- 
mine what  steps,  if  any,  should  be  taken  to  protect  the 
sewer  from  possible  damage,  or  prevent  further  sliding, 
it  is  making  an  engineering  investigation,  including  auger 
borings  to  determine  the  depth  of  soil  above  the  rock  in 
Greenwich  Street. 

"V/ill  you  please  advise  me  at  your  earliest  convenience 
as  to  the  responsibility  of  this  Department  for  the  mainten- 
ance of  the  boardwalks  and  for  the  restoration  of  the  street 
to  its  original  contours  and  also  as  to  the  liability  of  this 
Department,  if  any,  with  respect  to  damage  to  the  Merchants 
Ice  and  Cold  Storage  Company  property  resulting  from  the 
slide,  and  as  to  its  liability  for  any  damage  that  may  be 
done  to  the  Heslet  property  and  other  properties  on  the 
south  side  of  Greenwich  Street  by  further  sliding  of 
material  in  Greenwich  Street  if  this  should  occur. 

"A  print  of  Sketch  SST-3116,  which  may  help  in 
visualizing  the  problem,  is  attached." 

OPINION 

The  factual  situation  as  you  have  stated  it  Indicates  that 
the  boardwalks  in  question  have  long  been  treated  as  public  rather 
than  as  private  walkwsiys  by  the  City  and  County.  Assuming,  there- 
fore, that  they  are  public  walkways  and  necessary  conveniences  as 
such,  you  are  advised  that  the  following  responsibilities  devolve 
upon  the  municipality: 

1.  The  obligation  to  restore  the  boardwalks  to  a  reasonably 
safe  condition  for  public  travel,  or  otherwise  provide  safe  walk- 
ways, and  to  take  adequate  precautionary  measures  against  the  pub- 
lic use  of  them  until  such  a  safe  condition  is  provided. 

My  authority  for  so  advising  is  the  Public  Liability  Act,  with 
which  you  are  familiar,  and  the  interpretation  thereof  as  expressed 
in  McLaughlin  v.  City  of  Los  Angeles,  60  Cal.  App.  2d  241.   Said 
case  holds  that  said  Act,  subject  to  its  conditions  and  the  factor 
of  contributory  negligence  being  absent.  Imposes  liability  upon  a 
municipality  for  damages  suffered  by  one  using  a  public  way  be- 
cause of  the  municipality's  failure  to  maintain  the  public  ways. 
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unimproved  as  well  as  Improved,  in  a  reasonably  safe  condition. 
See  also  Union  Transp.  Co.  v.  Sacramento  County,  42  Cal.  2d  235. 

2.   The  obligation  to  demand  of  the  Merchants  Ice  and  Cold 
Storage  Company,  present  owner  of  the  premises  proximately  respon- 
sible for  the  slide,  that  it  repair  the  damaged  walkways,  restore 
the  damaged  street  to  its  original  contour  and  provide  reinforce- 
ment for  them  commensurate  with  the  support  they  would  receive  were 
the  company's  land  still  intact  in  its  natural  state,  or  else 
answer  in  costs  for  the  same  to  the  City. 

This  liability  on  the  part  of  said  company  rests  upon  the 
fact  that  it  and  its  predecessors  in  title,  by  their  quarrying 
operations,  have  deprived  the  City's  street  of  its  natural  lateral 
support,  and  that  it  is  therefore  their  continuing  responsibility 
to  provide  adequate  artificial  support  (retaining  walls).  The 
possibility  of  a  rainy  season  such  as  we  have  just  experienced 
contributing  to  such  a  slide  was  a  foreseeable  possibility  which 
said  company  and  its  predecessor  in  title  were  duty  bound  to  guard 
against  in  their  removal  of  the  natural  support  which  their  Ismd 
gave  to  the  adjoining  land  of  the  City  and  County.   (Conlln  v. 
Coyne,  19  Cal.  App.  2d  78) 

Section  832  of  the  Civil  Code  is  the  present  law  governing 
liability  in  situations  of  this  kind.  The  original  part  of  this 
law  was  adopted  in  1872  but  there  have  been  several  amendments  to 
it  adopted  since  then.  Whether  all  of  this  law,  only  a  part  of 
it,  or  none  of  it,  was  in  force  at  the  time  when  the  excavating  or 
quarrying  operations  herein  question  took  place  will  have  to  be 
determined  upon  a  more  detailed  development  of  the  facts.  However, 
inasmuch  as  additional  inquiry  has  established  the  fact  that  those 
operations  v;ere  done  without  procuring  a  permit  and  without  notice 
to  the  City  as  required  under  said  Section  832  of  the  Civil  Code, 
it  follows  that  the  duty  and  liability  of  the  present  owner  must 
be  measured  and  determined  under  the  rule  of  absolute  liability. 
(Wharam  v.  Investment  Underwriters,  58  Cal.  App.  2d  3^6)   It 
matters  not  that  the  present  owner  is  merely  a  successor  in  interest 
to  the  prior  owners  who  may  have  done  all  of  the  excavating  because 
the  duty  of  lateral  support  runs  with  the  land.   (Sagar  v. 
O'Connell,  67  Cal.  App.  2d  27;  Conlln  v.   Coyne,  supra j  Gorton  v. 
^hofleld,  311  Mass.  352,  41  N.  Ed.  2d  l2;  l39  A.L.R.  12Fn 

The  remaining  question  is  whether  the  City  will  be  liable  for 
damages  which  may  eventually  occur  to  owners  of  property  adjoining 
the  City's  property  if  further  sliding  occurs.   That  poses  a  ques- 
tion of  duty  differing  materially  from  the  aforesaid  duty  of  the 
City  to  maintain  the  boardwalks  and  also  its  street  in  a  reason- 
ably safe  condition  for  public  travel. 
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The  duty  to  maintain  the  street  for  safe  public  use  seems 
to  me  to  be  one  thing;  the  duty  to  provide  lateral  support  to 
the  adjoining  land  of  a  neighbor  quite  another  under  the  facts ^ 
and  I  believe  the  former  duty  should  not  be  interpreted  to 
include  the  latter  under  the  wording  of  the  Public  Liability 
Act.  Certainly,  a  private  landowner  in  the  City's  position 
(located  between  Heslet  on  the  south  and  Merchants  on  the  north) 
would  have  no  legal  duty  to  shore  up  his  land  to  support  his 
adjoining  neighbor's  land  (the  Heslet  land)  under  the  circum- 
stances we  are  considering  here  (natural  lateral  support  destroyed 
by  Merchants  or  its  predecessors).  The  City  has  no  such  duty 
either  unless  the  Public  Liability  Act  was  intended  to  render  the 
City  liable  in  instances  where  private  landowners  under  like  cir- 
cianstances  would  not  be  liable.  The  case  of  Stang  v.  City  of 
Mill  Valley,  38  Cal.  2d  486,  indicates  that  no  such  additional 
burden  was  intended  to  be  placed  upon  the  municipality  by  said 
Act. 

Accordingly,  it  is  my  opinion  that  the  City  would  not  be 
liable  for  damage  to  property  abutting  on  the  south  side  of 
Greenwich  Street  caused  by  subsidence  of  Greenwich  Street,  in 
turn  caused  by  the  withdrawal  from  Greenwich  Street  of  lateral 
support  by  the  Merchants  Ice  and  Cold  Storage  Company  or  its 
predecessors  in  title,  through  their  quarrying  operations  and 
failure  to  substitute  and  maintain  adequate  artificial  support. 

It  is  further  my  opinion  that  the  City  owes  no  obligation 
to  the  Merchants  Ice  sind  Cold  Storage  Company  for  damage  which 
may  have  occurred  to  its  property  as  the  result  of  the  slide. 
The  slide  was  caused  by  (l)  the  quarrying  operations  which  de- 
stroyed the  natural  contour  of  the  ground  and  removed  the  natural 
lateral  support,  and  (2)  the  failure  of  the  quarrying  operators 
and  subsequent  owners  to  supply  and  maintain  adequate  sub- 
stitutional support. 

It  may  be  that  the  Merchants  Ice  and  Cold  Storage  Company 
will  be  glad  to  install  the  necessary  retaining  walls  inasmuch 
as  (1)  the  value  of  its  property  will  be  enhanced  thereby,  and 
(2)  the  damage  has  resulted  from  omission  of  duty  on  Its  part 
and  on  the  part  of  its  predecessors  to  maintain  adequate  artific- 
ial support.   I  would  suggest,  therefore,  that  you  ascertain  the 
position  of  that  company  immediately  in  this  matter. 

If  the  Merchants  Ice  and  Cold  Storage  Company  declines  to 
remedy  the  condition  at  Greenv/ich  Street,  the  City  should  take 


Opinion  No.  1067 
April  13,  1956 
Page  5 


immediate  steps  to  do  the  necessary  work.   Consideration  should 
be  given  to  doing  the  work  under  assessment  proceedings.   (See 
Opinion  No.  576,  July  I5,  1952;  Opinion  No.  813,  March  24,  1954) 
If  the  cost  of  the  work  is  not  paid  for  by  the  Merchants  Ice  and 
Cold  Storage  Company  by  this  method,  the  City  should  Institute  a 
suit  for  damages,  the  damages  being  the  cost  of  installing 
adequate  retaining  walls  and  restoring  the  street  and  the  board- 
walks to  their  original  condition.   (Sagar  v.  O'Connell,  67  C. 
A.  2d  27) 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Sherman  P.  Duckel 

Director,  Department  of  Public  V/orks 
260  City  Hall 
San  Francisco  2 


RJR/GEB 
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SUBJECT:    NECES£ITY   OP   SUBMISSION  TO  VOTLRS    OP  C^UESTION   OF   LEASING 
FP^JIKLIK    S(^,UARL   PARI   AS    PARIIliG  F/.CILITY;    TIKE  LII  IT  POR 
SUBMISSION  TO  VOTLRS;    REQ,UIREI'ENT    OP   SPECIAL  ELECTION 
POR  TLRlilNATION   OP  PARK  USE;    DISCONTINUANCE   OP  PARK. 

Gentlemen: 

This  office  is  in  receipt  of  j'-our  request  for  an  opinion 
relative  to  the  discontinuance  of  the  use  of  Franklin  Square  Park 
as  a  park  and  its  proposed  use  as  a  parking  facility.   In  particular, 
the  following  request  is  noted: 

"As  there  is  a  primary  election  to  be  held  in 
June  of  this  year,  this  Commission  vould  appreciate 
receiving  from  you  your  advice  as  to  whether  or  not 
the  ■oroposal  to  lease  Franklin  Square  requires  the 
submission  of  any  legislation  to  the  voters  at  the 
time  and,  if  so,  the  deac'line  for  placement  on  the 
ballot." 

OPINION 

Section  k.2   of  the  Charter  provides  that: 

"The  commission  shall  not  lease  any  part  of  the 
lands  under  its  control  nor  oermit  the  building  or 
maintenance  or  use  of  any  structure  on  any  park, 
square,  avenue  or  ground,  excer)t  for  recreation 
purposes,  ..."   (emphasis  adc'edl 

The  use  of  Franklin  Square  as  a  marking  facility  is  not  a 
recreational  purpose.   (See  my  opinion  of  February  6,  19^0, 
regarding  leasing  Col\ambia  Square  as  a  parking  lot.)   The  fact 
that  if  Franklin  Square  is  leased  as  a  oarking  facility  it  vould 
service  Seals  Stadium  does  not,  in  m.y  opinion,  obviate  the  fact 
such  a  use,  although  indirectly  and  incidentally  sub-serving  a 
recreational  purpose,  does  so  at  the  direct  expense  of  using 
Franklin  Square  as  a  park  directly  for  a  nublic  recreational 
purpose. 

Accordingly,  you  are  advised  that  in  order  to  use 
Franklin  Square  as  a  parking  facilitj'-  and  to  cerse  its  use  as 
a  park,  the  Board  of  Supervisors  must  comoly  ^'ith  the  Park 
Discontinuance  Lav;  of  192?  presently  incorporated  in  ^361+40 
through  and  including  238L|.62  of  the  Government  Code. 
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Under  this  statute,  the  Board  of  SuT^ervisors  must  dbss  a 
resolution  declaring^  that  the  public  interest  or  convenience 
requires  the  discontinuance  of  the  nark   as  such  and  declaring 
their  intention  to  call  a  special  election  submitting  such  issue 
to  the  electors  (Government  Code  §36i-!i4-3).   Thereafter,  a  public 
hearing  for  protests  must  be  held  not  less  than  30  days  nor  more 
than  60  days  after  adoption  of  such  resolution  (Government  Code 
§38W^). 

Since  we  are  informed  by  the  Registrar  of  Voters  that  the 
printer's  deadline  for  the  June  election  is  April  13  or  thereabouts, 
it  is  not  possible  to  comply  with  this  statute  in  time  to  qualify 
for  the  ballot  in  the  June  election. 

As  you  viill  recall,  this  Information  I'as  given  you  orally 
some  10   days  or  more  ago.   This  is  to  confirm  same. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  EOUl 
City  Attorney 


GPA/EJl-J 


TO:      RECREATION  AITP  PARK  COMMISSION 
McLaren  Lodge,    Golden  Gate   Park 
San  Francisco   17,    C?lifomia 
Attn.:      Mj?.    Edward  A,   HcDevitt, 
Secretary 
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DION  R.  HOLM 

CITY  ATTORNEY 

"CITY  HALL 


CITY  AND  COUNTY  OF  SAN   FRANCISCO 
April  13,    1956 


Honorable  George   Christopher 

Mayor  of  San  Pranciaco 

200  City  Hall 

San  Francisco  2,   California 


D«ar  Mr,   Mayor: 


As  requested  by  you<at  the  /ecent  meeting;  with  representa- 
tives  of  the  Citizens'  Particip^ion/Committee  for  Urban  Renewal  I 
am   submlttlns  what  i    believe   to   bbsAhe  main  functions   of    the  ' 

Citizens'    Participation  Cojaniiitee  fbs;  Urban  Renewal. 


In  order  to 
Comnittee   it  is  well 
government's   policy  or 


ore   fiallyVmder stand   the   functions    of   such 
'o  provide    g^me   of   the  background   of   the 
housing. 


^^  his  messa^  transriitt^ing   to  Com-^ress   the   recom'nenda- 
tions  now  embodi^d-in  tfi>s^iousj.<^  Act  of  1951;   (Public  Law  560,   83d 
Cong.,    ar^prove^August   2,   I^),    the   President   said  in  part: 

order  to   clfeer   our  slums   and  blighted  areas    and 
to  improve   our  commuiiities,   we  must   eliminate    the    causes   of 
slums    ana  blight,      /Phis   is   essentially  a  problem  for  our 
Cities,      NHowever -/Federal   assistance   is    Justified  for 
communities^stfhieir^ace   up   to   the   problem   of  neighborhood 
decay  and  undertake   long-range   programs   directed  to  its 
prevention.        The  main  elements   of   such  programs   should 
Include   - 

"First.        Prevention  of  the   spread  of  blight   into 
good  areas    of   the   coTTFiunity   throu-h  strict   enforcement  of 
housing  and  heighborhood   standards   and  strict   occupancy 
controls! 

"Second.        Rehabilitation  of   salvable   areas,    turn- 
ing  them  into  sound,    healthy  neighborhoods   by  replanning. 
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"removing  congestion,  providing  parks  and  playgrotinds, 
reorganlzin??  streets  and  traffic,  and  by  facilitating 
physical  rehabilitation  of  deteriorated  structures j 

"Third,    Clearance  and  redevelopment  of  non- 
aalvable  slums," 

Section  lOl(c)  of  the  Housing  Act  of  195i4-  provides  that 
no  contract  shall  be  entered  into  for  any  loan  or  capital  f^rant 
under  this  title  ,  .  .  unless  (l)  there  is  presented  to  the 
Administrator  by  the  locality  a  workable  program  .  .  .and  (2)  on 
the  basis  of  his  review  of  such  program  the  Administrator  deter- 
mines that  such  program  meets  the  requirements  of  this  subsection. 

In  order  to  fulfill  the  requirements  for  approval  of  the 
workable  program  the  locality  must  commit  itself  in  its  workable 
program  to  the  attainment  of  essential  objectives  with  respect  to 
the  following! 

1,  Codes  and  ordinances, 

2,  A  comprehensive  comrfiunity  plan, 

3,  Neighborhood  analyses, 

Ij..  Administrative  organization, 

5,  Financing, 

6,  Housing  for  displaced  families, 

7,  Citizen  participation. 

Communities  which  will  commit  themslves  to  a  realistic 
effort  to  achieve  these  ^oals  within  acceptable  periods  of  time  will 
be  certified  as  having  a  workable  program.    This  certification  will 
be  valid  for  the  succeeding  twelve  months  and  is  subject  to  re- 
examination and  renewal. 

Neither  the  Housing  Act  of  19514-,  J^or  the  administrative 
regulations  set  forth  the  specific  duties  for  citizen  participation. 
The  objective  is  com-nunity-wide  participation  on  the  part  of 
individuals  and  representative  citizens'  organizations  which  will 
help  tc  create  a  general  awareness  of  the  importance  of  urban 
renev,al   and  to  provide  both  in  the  com:^unity  generally  and  in 
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selected  areas,  the  understandinf^  and  support  which  is  necessary 
to  insure  success. 

The  form  and  extent  of  citizen  participation  varies  in 
different  cities  and  is  expressed  through  different  types  of  com- 
munity organization  or  activity. 

On  December  lii,  I'^^ht    the  Board  of  Supervisors  passed 
Resolution  No.  l5030  (Series  of  l'^39)  requestino;  His  Honor  the 
Mayor  to  appoint  a  Citizen  Participation  Committee  for  urban 
renewal.   Said  resolution  reads  in  pert  as  follows: 

"WHEREAS,  One  of  the  elements  prescribed  for  an 
approved  'workable'  pros;ram  is  adequate  citizen  parti- 
cipation, in  which  the  goal  is  community-wide  partici- 
pation on  the  part  of  individuals  and  representative 
citizens'  organizations,  which  will  help  to  create  a 
general  awareness  of  the  importance  of  urban  renewal  and 
to  provide  both  in  the  community  and  in  selected  urban 
areas  the  understanding  and  support  which  is  necessary 
to  insure  success;   now,  therefore,  be  it 

'*RESGLVED,  that  His  Honor  the  Mayor  be  and  he  is 
hereby  requested  to  appoint  a  Citizen  Participation 
Committee  for  urban  renewal  to  be  composed  of  citizens 
of  the  City  and  County  of  San  Francisco  who  shall  serve 
without  compensation  and  who  shall  dedicate  themselves 
to  the  task  of  an  active  implementation  of  a  civic 
program  to  eliminate  all  slums  and  substandard  housing 
within  the  corporate  limits  of  said  city  and  county, 
and  to  modernize  and  redecorate  existing  structures  of 
all  kinds  to  the  end  that  San  Francisco  shall  continue 
to  be  an  attractive,  healthful  and  safe  city  in  which 
to  live  and  conduct  business;   and  be  it 

"^FURTHER  RESOLVED,  that  said  Citizen  Participation 
Committee  on  urban  renewal  shall  submit  progress  reports 
to  His  Honor  the  Mayor  at  monthly  intervals,  and  shall 
maintain  liaison  with  the  various  departments,  comr^is- 
sions  and  agencies  of  the  City  and  County  of 
San  Francisco  to  accomplish  its  stated  purposes  and  shall 
inspire  and  encourage  private  initiative  and  enterprise 
to  the  same  ends," 

A  local  program  for  urban  renewal  (this  term  -ncludes 
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redevelopment)  cannot  be  carried  to  completion  without  com-unity- 
wide  understanding  of  the  problems  involved  and  the  action  required 
to  solve  them.    In  order  to  create  such  understanding  it  appears 
that  the  primary  function  of  a  citizens'  committee  is  the  dissem- 
ination of  urban  renewal  information,   A  series  of  speeches  by 
olvlc  leaders  from  business,  industry,  Inbor,  church  groups  and 
fraternal  orfranizations  on  such  topics  as  Housinr-  Code  proposals, 
Code  enforcement  and  pron;ress,  factors  in  the  choice  of  project 
areas,  community  facilities  to  be  provided  in  project  areas,  and 
flndinpcs  of  surveys  showin'^  the  benefits,  both  eccnomic  and  housing, 
which  will  be  derived  from  projects,  can  be  of  great  assistance  in 
insuring  community -wide  understanding  of  the  many  problems  involved, 
will  secure  oitizens'  participation  and  community  support,  and  thus 
aid  in  the  success  of  any  project.   Such  speeches  would  be  given 
coverage  in  the  Press,  Radio  and  possibly  TV, 

As  part  of  a  participation  program,  a  citizens'  committee. 
oan  also  be  of  freat  help  and  assistance  to  persons  affected  by 
urban  renewal  and  redevelopment.   Groups  within  the  com^^ittee  can  ._ 
assist  such  persons  b  ■  giving  expert  advice  on  financing  of  new 
structi.u*es,  rehabilitation  of  old  structures  within  renewal  areas, 
and  assist  residents  in  many  other  ways.   The  comr^ittee  should 
advise  and  be  advised  in  the  formulation  stages  of  projects  and 
should  vjork  with  the  various  departments  of  govern'nent  in  the  selec- 
tion of  projects.   The  committee  could  aid  the  Redevelopment  Agency 
and  other  agencies  of  government  in  presenting  plans,  bills  or 
ordinances  to  Federal,  State  and  local  governm.ents,   A  representa- 
tive group  of  citizens  strongly  advocating  the  passage  of  a  plan, 
bill  or  ordinance  presents  a  far  better  picture  to  the  legislative 
bodies  than  if  such  plan,  bill  or  ordinance  is  presented  by  the 
agencies  of  government  alone.   The  information  relative  to 
suggested  functions  of  a  citizens »  committee  has  been  secured  from 
pamphlets  issued  by  the  government  relative  to  the  Workable  Program 
of  commiinities. 

In  a  letter  addressed  to  you  by  Lloyd  Hanford,  Chairman  of 
the  Citizens'  Participation  Committee  for  Urban  Renewal,  under  date 
of  January  1«,  1956,  he  suggests  a  course  of  action  by  the  Citizens' 
Committee  consisting  of  the  following: 

1,  To  stimulate  and  encourage  active  public  interest 
and  participation  in  urban  renewal  for  San  Tranclsco, 

2,  To  act  as  liaison  between  official  bodies  and 
public  opinion  and  thus  to  be  kept  fully  Informed 
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on  all  official  plans  and  activities  in  the 
field  of  renewal. 

3o  To  supply  the  public  with  information  and 
to  assist  pertinent  f;overnraental  agencies 
in  the  performance  of  their  duties, 

i\..  To  create  from  the  member  ship  of  the  com- 
mittee an  active  sub-committee  for  citizen 

counseling  on  renewal  technxques, 

5.    To  hold  regular  meetin;~s,  at  least  monthly, 

open  to  the  public  and  to  members  of  interested 

governmental  agencies. 

An  active  Citizens'  Participation  Coimnittee  is  essential 
to  the  success  of  urban  renewal.   Action  by  the  Committee  along 
the  lines  suggested  in  its  letter  to  you  would  be  in  accordance  with 
the  resolution  oT  the  Board  of  Supervisors  requesting  the  appoint- 
ment of  the  Committee,  would  insure  active  participation  on  the  part 
of  the  citizens  of  this  com^munity,  and  xrould  be  of  r^reat  assistance 
in  assurinr^  the  success  of  urban  renewal,  thus  benefitting  all  of 
the  citizens  of  the  City  and  County  of  San  Prarcisco. 

Yours  truly. 


DION  R.  H^LM 
City  Attorney 
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OPINION  NO.  1069 

April  19,  1956 

SUBJECT:   INDEPENDENT  TAXICAB  OPERATORS  SECURITY  GROUP, 
OPERATION  OP  AS  SELF-INSURER  UNDER  POLICE 
CODE  SECTION  1080.2  (3) 

Gentlemen: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"Attached  hereto  are  a  self-explanatory  letter,  an 
agreement,  a  certificate  of  insurance  and  a  current  bal- 
ance sheet  submitted  by  Philip  Steiner,  Attorney  at  Law 
with  offices  in  the  Central  Tower  Building,  on  behalf 
of  the  Independent  Taxi cab  Operators  Security  Group, 
an  affiliate  of  Independent  Taxicab  Operators  Asso- 
ciation. 

"The  named  association,  as  you  will  note  in  the 
letter,  proposes  to  operate  approximately  35  taxicabs 
owned  and  operated  by  persons  well  known  to  them.  In 
reading  the  proposal  the  applicant,  in  our  opinion, 
proposes  to  operate  under  the  provisions  of  Section 
1080.2,  paragraph  3  of  the  Police  Code  as  a  self-insurer. 

"For  your  information  we  are  enclosing  a  transfer 
of  five  certificates  of  public  convenience  and  necessity 
under  a  conditional  sales  contract  approved  by  the  Police 
Commission  under  date  of  February  2,  1956.  You  will  note 
that  the  applicants  are  using  these  five  permits  along 
with  the  permit  of  Donald  Clark  and  Frank  Hayden  as 
assets  to  meet  the  financial  requirements  of  Section 
1080.2. 

"The  Police  Commission  requests  an  opinion  from 
you  as  to  whether  or  not  the  applicants  could  qualify 
as  self-insurers  under  the  provisions  of  Section  IO8O.2 
of  the  Police  Code,  as  proposed  by  them." 

The  balance  sheet  attached  reads  as  follows: 
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"INDEPENDENT  TAXICAB  OPERATORS  SECURITY  GROUP     EXHIBIT  A 

BALANCE  SHEET  MARCH  5,  1956 

ASSETS 

Current  Assets: 
Note  receivable  -  Secured  by  chattel  mortgage  on 
San  Francisco  Taxicab  Operator's  Permit  #5h, 
issued  to  Donald  Clark  of  the  Rose  Cab  Company 
of  San  Francisco  $10,500.00 

Note  receivable  -  Secured  by  chattel  mortgage  on 
San  Francisco  Taxicab  Operator's  Permit  #4l3, 
issued  to  Frank  Hayden  of  the  Sutter  Cab  Company 
of  San  Francisco  10,500.00 

Note  receivable  -  Sutter  Cab  Company  of  San 
Francisco  -  Unsecured  10,500.00 

Total  Assets  $31.500.00 


LIABILITIES  AND  CAPITAL 


Contributed  Surplus 


$31,500.00" 


A  letter  of  Webb  &  VJebb,  certified  public  accountants, 
dated  March  5,  1956,  states: 

"To  The  Officers 

Independent  Taxicab  Operators  Security  Group 

10  Cedar  Street 

San  Francisco,  California 

Gentlemen: 

We  present  the  Balance  Sheet  (Exhibit  A)  of 
INDEPENDENT  TAXICAB..  OPERATORS  SECURITY  GROUP 

An  Unincorporated  California  Association 

at  March  5,   1956.  Our  examination  of  the  balance 
sheet  and  our  relevant  inquiries  have  resulted  in 
the  receipt  of  satisfactory  evidence  of  (a)  the 
accuracy  of  the  assets  as  stated  and  (b)  the  ade- 
quacy of  the  credit  standing  of  the  makers  of  the 
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promissory  notes. 

"In  our  opinion,  the  accompanying  balance 
sheet  fairly  presents  the  financial  position  of 
the  independent  Taxicab  Operators  Security  Group 
at  March  5,  1956. 

Yours  very  truly, 

/s/    Webb  &  Webb" 

OPINION 

Police  Code  §1080  provides  that  no  person,  firm  or  corpo- 
ration shall  operate  any  motor  vehicle  for  hire  unless  and  until 
compliance  is  had  with  either  §1080.1  or  §1080.2  of  the  Police  Code. 
The  last  paragraph  of  §1080.2  declares:   "It  shall  be  unlawful  for 
any  owner  to  operate  or  cause  to  be  operated  any  vehicle  without  hav- 
ing complied  with  the  provisions  of  Sections  IO8O  and  IO8O.I  or 
1080.2  of  this  Article,  at  all  times  during  the  operation  of  such 
vehicle. " 

Section  IO8O.I  states  that  such  person,  firm  or  corporation 
shall  file  with  the  Police  Commission  and  keep  in  force  a  policy  of 
public  liability  and  property  damage  insurance  in  stated  amounts,  or 
in  lieu  thereof  a  corporate  svirety  bond  conditioned  for  the  payment 
of  personal  injury  and  property  damage  judgments  in  stated  amounts. 

The  first  paragraph  of  §1080.2  states:   "Any  person,  firm, 
corporation,  association  or  organization  of  owners  of  vehicles  for 
hire"  showing  a  "cash  reserve"  of  $25,0o0  shall  be  deemed  in  com- 
pliance with  §§1075-1081.  The  second  paragraph  of  §1080.2  states 
that  such  reserve  shall  be  used  to  satisfy  personal  injury  and  prop- 
erty damage  claims  arising  out  of  the  negligence  of  "the  operators 
of  said  association"  and  shall  be  subject  to  execution  to  satisfy  a 
Judgment  rendered  against  "any  operator  or  member  of  said  organiza- 
tion or  association"  after  execution  has  been  levied  and  returned 
unsatisfied  against  "a  member  of  said  organization"  on  a  final 
judgment  arising  out  of  the  negligent  operation  of  "a  member's 
automobile."  The  second  paragraph  concludes  that  "such  organization 
or  association"  shall  on  the  15th  day  of  each  month  advise  the  Police 
Commission  "the  amount  of  such  reserve  and  where  the  same  is  on 
deposit. " 

Paragraphs  3  to  5  of  §1080.2  state:   "Provided,  however, 
that  if  such  person,  firm  or  corporation"  has  "net  assets"  of 
$25,000,  it  may,  in  lieu  of  the  policy  of  liability  insurance  or  bond 
required  by  §1080.1,  file  with  the  Police  Commission  a  current  bal- 
ance sheet  and  a  policy  of  excess  insurance  in  stated  amounts,  agree- 
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ing  to  indemnify  "such  person,  firm,  or  corporation"  for  sums  they 
become  liable  to  pay  to  any  other  person  as  compensation  for  injury 
or  death  arising  out  of  the  operation  of  vehicles  by  them.   "Any  per- 
son, firm  or  corporation"  electing  to  file  a  balance  sheet  and  excess 
policy  of  insurance  shall  file  new  balance  sheets  when  required  by 
the  Police  Commission. 

There  is  an  obvious  difference  between  cash  and  other  types 
of  less  liquid  assets,  for  example,  notes  receivable.   (Estate  of 
Chamberlain,  56  C.A.  2d,  458,  463-464) 

And  there  is  a  definite  distinction  between  a  "person,  firm 
or  corporation"  and  an  "association  or  organization."  (Estate  of 
Irwin,  196  C.  366,  372;  Kendrick  v.  Diamond  C.  Min.  Co.,  9^  C  137. 
I3gT~Sott  v.  Donahue,  93  C.A.  12b,  129;  5  Cal.  JurTTd  451-452; 
Security-First  ^at~Bk:.v.  Cooper,  62  C.A.  2d  b53>  ^67) 

The  question  involved  is:  Did  the  Board  of  Supervisors  in 
enacting  Police  Code  §1080.2  intend  that  a  "person,  firm  or  corpora- 
tion" should  be  deemed  in  compliance  with  the  provisions  of  Police 
Code  §§1075-1081  if  it  shows  either  (l)  a  cash  reserve  of  $25,000  or 
(2)  net  assets  of  $25,000  and  the  required  policy  of  excess  insur- 
ance, but  that  an  "association  or  organization  of  owners  of  vehicles 
for  hire"  has  no  such  alternative  and  shall  be  deemed  in  con^liance 
therewith  only  if  it  shows  a  cash  reserve  of  $25,000? 

In  my  opinion  the  answer  to  this  question  is  yes.  The 
proviso  in  paragraph  3  of  §1080.2  in  terms  applies  only  to  the  "per- 
son, firm  or  corporation"  but  not  to  the  "association  or  organization 
of  owners  of  vehicles  for  hire"  theretofore  mentioned.   In  constru- 
ing a  proviso,  "the  office  of  the  judge  is  to  ascertain  and  declare 
what  is  in  terms  or  in  substance  contained  therein,  not  to  insert 
what  has  been  omitted."  (C.C.P.  §1858)  Provisos  and  exceptions  in 
a  statute  are  to  be  strictly  construed  (City  of  National  City  v. 
Pritz,  33  C.  2d  635,  636)  and  should  be  interpreted  so  as  to  take  out 
of  the  enacting  clause  only  those  cases  which  are  fairly  within  the 
terms  of  the  proviso.   (82  C.J.S.  885)  Hence  the  proviso  in 
§1080.2  does  not  give  an  "association  or  organization  of  owners" 
any  alternative  to  the  requirement  of  a  $25,000  cash  reserve. 

Accordingly,  you  are  advised  that,  in  my  opinion,  the 
applicant.  Independent  Taxicab  Operators  Security  Group,  does  not 
qualify  as  a  self -insurer  under  the  provisions  of  Police  Code 
§1080.2. 
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The  documents  which  you  forwarded  to  me  are  returned 
herewith. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


GEB/BJW 


TO:  Police  Commission 
Hall  of  Justice 
Kearny  and  Washington  Streets 

Attn:  John  T.  Butler,  Secretary 


I 
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SUBJECT:   DECLARATION  OF  POLICY,  MAY  QUESTION 
"SHALL  BOARD  OP  SUPERVISORS  APPROVE 
THE  WESTERN  FREEWAY?"  BE  SUBJECT  OF; 
REFERENDUM  POl\fER  OF  ELECTORATE. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  f ollov:s : 

REQUEST 

"Will  you  kindly  let  me  have  your  opinion  in 
response  to  the  following: 

"(1)  May  a  declaration  of  policy  be  submitted  to 
the  voters  of  San  Francisco  which,  in  not 
necessarily  this  precise  language  but  in 
effect,  would  present  this  question:   'Shall 
the  Board  of  Supervisors  approve  the  Western 
Freeway? ' 

"(2)  What  would  be  the  binding  effect  of  such 

declaration  of  policy  upon  the  future  course 
of  action  of  the  City  and  County  of  San 
Francisco  in  regard  to  this  project  if  it 
be  approved,  or  if  it  be  disapproved,  by 
the  voters?" 

OPINION 

Section  179  of  the  Charter  insofar  as  it  relates  to  declara- 
tions of  policy  provides  as  follows: 

"Any  declaration  of  policy  may  be  submitted  to  the 
electors  in  the  manner  provided  for  the  submission  of 
ordinances;  and  when  approved  by  a  majority  of  the 
qualified  electors  voting  on  said  declaration,  it  shall 
thereupon  be  the  duty  of  the  board  of  supervisors  to 
enact  an  ordinance  or  ordinances  to  carry  such  policies 
or  principles  into  effect,  subject  to  the  referendum 
provisions  of  this  charter." 

In  view  of  the  mandate  contained  in  the  foregoing  language 
that  the  Board  of  Supervisors  carry  into  effect  by  ordinance  de- 
clarations of  policy  that  have  been  approved  by  the  voters,  you 
have  been  advised  by  my  predecessor  and  me  on  numerous  occasions 
in  the  past  that  the  only  proper  subjects  for  declarations  of 
policy  under  Section  179  are  those  legislative  matters  within  the 
power  and  the  jurisdiction  of  the  Board  to  effectuate  by  ordinance 
(See:   Opinions  No  .  3777,  4-4-46;  No.  3992,  8-6-47;  No.  148, 
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3-28-5O;  No.  528,  4-17-52;  No.  793-A,  2-18-54.) 

You  have  been  further  advised  in  Opinion  No.  3997,  dated 
August  8,  1947,  that  the  term  "referendum"  as  used  in  Section  179 
of  the  Charter  includes  all  forms  of  referral  to  the  electorate  and 
that  if  a  particular  proposal  is  not  subject  to  referendum  it  is 
likewise  not  subject  to  referral  by  way  of  declaration  of  policy. 

The  power  to  construct  and  determine  and  locate  the  routes  of 
state  highways,  including  freeways,  has  been  vested  in  the  state 
and  its  duly  authorized  agencies  under  the  provisions  of  existing 
law  (See:   Section  36,  Article  IV  of  the  State  Constitution;  Sec- 
tions 75,  81  and  90  Streets  and  Highways  Code;  Holloway  v.  Purcell, 
35  Cal.  2d  220.) 

Municipalities  have  been  delegated  no  power  to  determine  or 
approve  the  routes  of  freeways  under  these  laws  and  possess  no  in- 
herent power  in  this  respect.   Consequently,  the  city  has  no  power 
to  enact  an  ordinance  of  any  legal  efficacy  either  approving  or 
disapproving  the  proposed  route  of  a  freeway  and  therefore  may  not 
submit  such  a  proposal  to  the  electorate  for  a  declaration  of 
policy. 

Under  the  provisions  of  Section  100.2  of  the  Streets  and 
Highways  Code,  the  Board  of  Supervisors  has  been  granted  the  power 
to  enter  into  an  agreement  with  the  state  to  close  any  street  or 
highway  at  or  near  its  interception  with  any  freeway  and  no  such 
street  or  highway  can  be  closed  by  the  construction  of  a  freeway 
except  pursuant  to  such  an  agreement.   That  section  reads  as 
follows: 

" § 100 . 2 .   Same:   Closing  off  intersecting  streets  and 
county  highways:   Agreement  with  local  authorities.   The 
department  is  authorized  to  enter  into  an  agreement  with 
the  city  council  or  board  of  supervisors  having  jurisdiction 
over  the  street  or  highway  and,  as  may  be  provided  in  such 
agreement,  to  close  any  city  street  or  county  highway  at  or 
near  the  point  of  its  interception  with  any  freeway  or  to 
make  provision  for  carrying  such  city  street  or  county  high- 
way over  or  under  or  to  a  connection  with  the  freeway  and 
may  do  any  and  all  work  on  such  city  street  or  county  highway 
as  is  necessary  therefor.   No  city  street  or  county  highway 
shall  be  closed,  either  directly  or  indirectly,  by  the  con- 
struction of  a  freeway  except  pursuant  to  such  an  agreement 
or  while  temporarily  necessary  during  construction  operations. 
No  city  street,  county  road  or  other  public  highway  of  any 
kind  shall  be  opened  into  or  connected  with  any  freeway  unless 
and  until  the  California  Highway  Commission  adopts  a  resolu- 
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tion  consenting  to  the  same  and  fixing  the  terms  and 
conditions  on  which  such  connection  shall  be  made  and 
the  said  commission  may  give  or  withhold  its  consent 
or  fix  such  terms  and  conditions  as  in  its  opinion  will 
best  subserve  the  public  interest." 

Under  the  provisions  of  this  section  the  Board  of  Supervisors 
can  indirectly  affect  the  route  of  a  freeway  within  the  city 
limits  by  withholding  consent  to  the  closing  of  streets  in  those 
cases  where  such  closing  would  be  necessitated  by  the  freeway  con- 
struction.  The  state  would  then  be  obliged  to  carry  the  freeway 
over  or  under  the  affected  streets,  change  the  proposed  route,  or 
abandon  the  plan.   However,  the  powers  granted  the  Board  of  Super- 
visors by  this  section  are  administrative  in  nature,  must  be  exer- 
cised by  it,  and  may  not  be  submitted  to  the  electorate  for  a 
declaration  of  policy.  As  previously  pointed  out  declarations  of 
policy  may  only  be  submitted  for  vote  by  the  electorate  in  connect- 
ion with  proposals  that  can  be  effectuated  by  an  ordinance  of  the 
Board  and  v/ith  relation  to  a  matter  that  would  be  subject  to  the 
people's  reserved  right  of  referendum.   Section  179  of  the  Charter 
specifically  provides  that  ordinances  relative  to  purely  adminis- 
trative matters  shall  not  be  subject  to  referendum  and  this  would 
be  the  law  generally  under  the  decisions  of  the  courts  even  in  the 
absence  of  a  specific  statute  on  the  subject. 

In  the  case  of  State  ex  rel  Hall  vs.  Morton,  et  al.,  (Kansas) 
276  Pac.  62,  residents  of  the  city  of  South  Hutchinson,  Kansas, 
dissatisfied  with  the  routing  of  a  State  Highway  through  the  city, 
petitioned  the  city  council  to  enact,  or  submit  to  the  vote  of  the 
people,  a  formulated  ordinance  disapproving  a  portion  of  the  sel- 
ected route  and  instituting  a  route  for  the  disapproved  portion. 
The  court  in  holding  that  the  conduct  of  the  city  council  in  con- 
nection with  the  proposed  route  could  not  be  controlled  by  invoking 
initiative  or  referendum  law  pointed  out  as  follows: 

"At  first,  road  improvement  legislation  in  this  state 
was  quite  experimental.   It  has  progressed,  through  educa- 
tion in  the  hard  school  of  experience,  until  now  the  people 
of  the  state  may  felicitate  themselves  on  adoption  of  a 
scheme  of  road  improvement  of  great  promise  for  the  future. 
In  1925  the  Legislature  took  note  of  the  undesirable  situa- 
tions resulting  from  gaps  in  improved  state  highways,  such 
as  the  South  Hutchinson  gap  in  K-17.   Provision  v/as  made 
for  connecting  roads  to  be  improved  under  the  supervision 
and  direction  of  the  state  highway  commission,  as  provided 
for  in  the  law  relating  to  improvement  of  other  roads  in 
the  county.   The  state  highway  commission  was  authorized  to 
co-operate  with  the  governing  bodies  of  cities,  through 
which  improvements  would  extend,  and  the  statute  took  its 
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place  among  cognate  statutes  relating  to  road  Improvement. 
It  was  not  a  statute  relating  to  government  of  cities. 
Locating  the  route  of  a  highway  is  essentially  an  en- 
gineering detail  in  the  execution  of  a  highway  project. 
The  governing  body  of  a  city  is  one  of  the  administra- 
tive instramentalitles  for  fixing  the  route  of  a  connect- 
ing road.   In  proposing  and  finally  determining  upon  a 
route,  the  governing  body  of  a  city  acts  in  the  saiae 
capacity  as  the  highway  commission  and  the  federal 
authorities  with  whom  it  must  cooperate--that  is,  in 
an  administrative  capacity.  The  initiative  and  refer- 
endum statute  applies  to  legislation  by  ordinance." 

(Also  see:  Mitchell  vs.  Walker,  140  A  C  A  246;  Simpson  vs.  Hite, 
36  Cal  2d  125;  Kleiber  vs.  City  of  San  Francisco,  lb   Cal  2d  71^. 

Further  it  has  been  held  by  the  courts  of  this  state  that  when 
the  governing  body  of  a  local  subdivision  has  been  granted  a  power 
to  be  exdrcised  in  specific  situations  in  connection  with  the  pro- 
secution of  a  state  affair,  the  power  must  be  exercised  by  that 
body  alone  and  it  may  not  delegate  or  subject  such  power  to  control 
by  the  electorate. 

Thus,  in  Riedman  v.  Brison,  217  Cal.  385,  387 >  the  Supreme 
Court  of  the  State  of  California  pointed  out  as  follows : 

"The  provisions  of  the  charter  of  the  city  relating 
to  the  initiative  apply  only  to  its  legislative  acts, 
which,  unless  otherwise  authorized,  can  relate  only  to 
municipal  affairs,  of  which  this  is  not  one.   .  .  . 
Amici  curiae  advance  the  further  point  that  the  term 
'governing  body'  as  used  in  Section  10  of  the  Metropolitan 
Water  District  Act,  supra,  to  designate  the  body  which 
may  submit  the  question  of  withdrawing  from  the  district 
does  not  include  the  electorate  of  the  municipality. 
That  is  correct." 

And  in  the  case  of  Alexander  vs.  Mitchell,  119  C  A  2d,  816, 
826,  the  District  Court  of  Appeal  stated: 

"The  ordinance  purports  to  make  all  off-street 
parking  assessment  district  proceedings  subject  to 
referendiom.   Petitioners  claim  that  by  inherent  right 
of  the  people  to  do  anything  the  city  council  can  do 
and  because  such  proceedings  are  not  local  in  their 
nature  but  of  citywide  concern,  the  people  can  make 
such  proceedings  subject  to  referendum.   Just  as  initiative 
will  not  lie  except  in  matters  of  municipal  affairs,  so, 
too,  referendum  will  not  lie.  The  power  to  determine  the 
necessity  and  advisability  of  parking  district  proceedings 


Opinion  No.  1070 
April  26,  1956 
Page  5 

has  been  delegated  to  the  governing  body  of  the  city, 
not  to  the  people.   Such  power  Is  not  inherent  in  the 
city.   It  comes  only  from  the  Legislature  and  to  the 
particular  body  to  which  the  Legislature  has  committed 
the  power  .  .  .  ." 

Also  see:  Lockhart  vs.  City  of  Bakersfield,  123  C  A  2d  728,  732; 
Mitchell  vs.  Walker,  supra;  Simpson  vs.  Hite,  supra;  Housing 
authority  vs.  Clty~of  Los  Angeles,  3^   Cal  2d  853. 

In  conclusion,  then,  you  are  advised  in  specific  reply  to  the 
first  question  propounded  in  your  letter  that  a  declaration  of 
policy  may  not  be  submitted  to  the  voters  of  San  Francisco  on 
either  the  proposal  specifically  stated  or  on  one  couched  in 
different  language  but  which  would  have  the  same  effect. 

In  view  of  the  foregoing  answer  to  your  first  question  the 
second  question  has  no  pertinency.   However,  I  might  state  gener- 
ally that  legislation  that  has  been  adopted  pursuant  to  a  declara- 
tion of  policy  is  not  subject  to  veto  and  may  not  be  amended  or 
repealed  except  by  vote  of  the  electorate,  unless  the  declaration 
of  policy  otherwise  provides.   (Charter  Sec.  185) 

You  are  thus  advised. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  James  Leo  Halley 
Supervisor 
235  City  Hall 
San  Francisco  2 


TJB/LSM 


OPINIO:^   WO.    1071 
April   30,    1956 


SUBJECT:      SAN  PRAWCISCO  TOH   CAR   ASSOCIATION  CONTRACT:   DOES 
INDEI^INITY  BOiro   COVER   ASSOCIATION  MEI^JBER   ••.'HO  NO 
LONGER    OPERATES   WDER   CONTRACT? 


Dear  Sir: 


have  your  request  for  opinion  as  follows: 


"Herewith  are  copies  of  Pacific  National  Fire 
Insurance  Company  bond  BP  51^95  an  Indemnity  Bond  in 
the  amount  of  V25»000  for  Robert  E.  Kelleher  doing 
business  as  Vlsltaclon  Auto  Body  Shop  ic  Freeway  Service 
as  Principal  and  bond  BP  51^96,  Faithful  Performance 
Bond  in  the  amount  of  ^lOOO  the  same  Mr.  Robert  E. 
Kelleher  as  Principal.   These  bonds  have  been  submitted 
to  the  Purchaser  by  Halley  ?c  Bechtold,  Attorneys  at  Law, 
on  behalf  of  Mr.  Kelleher.  A  copy  of  the  attorneys' 
letter  of  transmittal  is  attached  for  your  information. 
These  bonds  have  been  submitted  in  connection  with  the 
City's  agreement  with  the  San  Francisco  Tow  Car  Associa- 
tion linder  Purchaser'  s  Proposal  No.  7483  which  contract 
is  currently  in  effect. 

"The  bonds  are  being  submitted  to  you  so  that  you 
may  pass  upon  the  '2^000  Bond  as  provided  in  Section  3 
of  said  Tow  Car  contract  and  also  in  order  that  you 
may  advise  me  as  to  whether  the  submission  of  these 
two  bonds  qualifies  Mr.  Kelleher  to  function  as  an 
official  garage  under  said  contract. 

"Under  date  of  December  16,  1955  the  United  Pacific 
Insurance  Company  wrote  to  the  San  Francisco  Tow  Car 
Association  as  follows:   'Certain  information  has  come 
to  our  attention  which  requires  that  we  put  you  on 
notice  to  the  effect  that  coverage  under  these  two 
indemnity  bonds  in  caption  is  cancelled  effective  im- 
mediately on  Robert  Emmett  Kelleher.'   (Caption  refer- 
ence was  to  bond  #223636  and  #223637  the  Indemjiity  Bonds 
to  the  City  and  County  of  San  Francisco.) 

"Under  date  of  December  19,  1955,  the  San  Francisco 
Tow  Car  Association,  circulated  to  members  of  the  San 
Francisco  Tow  Car  Association;  official  storage  agencies 
thereof;  the  Police  Department;  the  City  Purchaser,  and 
the  City  and  County  Controller,  a  letter  calling  atten- 
tion to  the  above  quoted  coiiimunication  from  United 
Pacific  Insvirance  Company  and  stating  that:  'because 
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the  Carrier  Company  has   cancelled  bonds   effective    im- 
mediately  as   relating    to  "^^obert  Eramett  iielleher,    also 
known  as  Robert  E.   Kelleher   variously   operating   as  2L|.- 
Hour  Freoway  Towing  Service;    Kelleher  Brothers  Garage; 
Visitaclon  Valley  Body  Shop,    etc.,    his  name   and   firm 
identification    (s)    have  been  removed   from  the   listing 
of  official   towing   and    storing  agencies   operating  un- 
der  the  Association's   contractual  agreement  with  the 
City   and  County   of   San  Francisco.' 

"Under   date   of  December  23,    1955   the  Purchaser  of 
Supplies  notified  Chief   of  Police,   George  li.    Healy, 
of   the   communication  from  the  San  Francisco  Tow  Car 
Association  and   added:      'Please   consider   this   letter 
official  notification   of   this   change.' 

"v'ill  you  please   advise  me  as   to  whether,    as   con- 
tended  by  his   attorneys,   Mr.    Kelleher    is   still   covered 
under   the   bonds  mentioned  by   the  United   Pacific   Insurance 
Company   in  the   communication  above   referred   to  and   as 
to  vihether  by   submission  of   the  bonds,    copies   of  which 
are   transmitted    to  you  herewith,   Mr.    Kellehor   is  again 
qualified   to   act  as  an  official  garage   under   the   con- 
tract between   the  City  and    the  San  Francisco  Tow  Car 
Association." 


OPINION 

Paragraph  2   of  the  City's   contract  with  the  San  Fran- 
cisco Tow  Car  Association  requires   the  deposit   of  a  $1,000  bond 
to   guarantee   faithful  performance  by  "the   Party  of   the  Second 
Part,"   namely,    the  Association.      Paragraph  3  requires   the   de- 
posit  of  a    ,^25,000   indemnity  bond   "conditioned   that   the   Party 
of  the  Second  Part  will   indemnify  any  and   all  persons,    firms   or 
corporations,    including  the  City  and  County  of  San  Francisco, 
for   any  loss   sustained  by  any  unlawful  or  unauthorized   damage 
to  any  vehicle  which  is  removed   or   stored  by  the   Party   of   the 
Second   Part  pursuant  to  the    terms   of  this   contract." 

The  bonds   to  which  you  refer  were   deposited   x^/ith  the 
Controller  pursuant   to   the   above   provisions.      The  Association 
is   the  principal  and  United   Pacific    Insurance  Company   the 
surety  on   these  bonds. 

The  Association   is    incorporated   and    has   the   right. 
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through  its  by-lavjs,    to   provide  for   the   admission  and   expulsion 
of  raembers    (Cal. Corp. Code    '^9ii.02). 

The  Association' s   letter  of  December   19,    1955,    stating 
that  Robert  E.    Kelleher  has  been  "removed   from  the   listin,;,   of 
official   tovring   and    storing  agencies   operating  \inder   the  /associa- 
tion's contractual  agreement  with  the  City  and  County  of  San 
trancisco,"    indicated   the  Association' s  desire   to  Modify  the 
contract   in  that  regard.     The   letter   of   the   Purchaser   of  Supplies 
dated  December  23,    1955,    signified   acceptance  of   the  modification 
and   accomplished   the   removal  of  rlr,   Kelleher   as   one   of   the  asso- 
ciation members   operating  under   the  contract. 

Since  Mr.   Xelleher   is  no   longer   a  member   of   the  associa- 
tion operating  under   the   contract  and    since   the  bonds  only  cover 
dissociation  members  who  are    operating   under   the   contract,    it  is 
my  opinion   that  u'r.    I.elleher   is  not   still  covered   under  these 
bonds. 

Inasmuch  as  City's   contract   is  with  the  Association 
and   as  that   contract  no   longer   covers  Hr.    ivelleher,    it   is  my  fur- 
ther  opinion  that  Ilr.   Ilelleher,    by   submission   of   the  bonds   of 
Pacific  national  ?ire   Insurance  Company,    referred    to,    on  which 
he   appears  as  principal,    is  not   again  qualified   to  act  as  an 
official  garage  tinder  City's   contract  with  the  Association. 
Another  modification   of  the   contract  by  City   and    the  Association 
would   be  needed  to  accomplish  that  result. 

You  are   advised   accordingly. 

The   documents  vrhich  you  forwarded  to  me   are  returned 


herewith. 


respectfully   submitted^ 


:-EL-/EJ-f  DION  R.  HOLi-i 

City  Attorney 
To:   i!r.  I-en  G.  Kline 

Purchaser  of  Supplies 

270  City  hall 

San  Francisco  2    (End.) 

cc:      Mr,   T.   J.   Trodden,    Secretary,   S.   '^.  Tow  Car  Association 
iir.   T.  --i.  Hrooks,   Chief  Administrative  Officer 
iir.   Harry  D.  loss.   Controller 


•v '  -, 


OPINION  NO.  1072 
April  30,  1956 

SUBJECT:   ART  EXHIBIT  APPROPRIATION,  PAYMENT  PROM 

Gentlemen: 

followsf  ''''^'''  ''  '"  ^"^"^P^  °^  y°^^^  ^^q^est  for  opinion  as 

REQUEST 
o^t;L^^^^°^  ^"?  *^^  B°^^d  °f  Supervisors,  for  the  oast 

I?  mn  Sf    ^^  budget  as  Exhibition  Equipment  - 
$2  000  per  annum.   This  is  used  for  the  ourchase  of 
works  of  art  selected  by  an  eminent  ju^yHald  uo?ks 
?h^'?ltv'A??orL'^"  P"°-^^"?y  ''   ^^^  Art'^CoSSlsslon 

iTfo   seLrr.^°™"J'^'°"  ^^'  ^"  '-"i^^  f°^  the  coming  year 

sculp?u?f  'a  T.iTr  ''   ^^^^'^'^  ^^^^^^  Jor^piece  of 
FestivalfhP  a5^  P^  ^°^  ^   fountain.   At  the  Annual  Art 
i-estiyal  the  Art  Commission  would  exhibit  thn<^P  n^-ntr.r.y.c 
Sketches   designs  and  models  submi??ed  by  the  Lwsts    ^ 
An  eminent  Jury.,  together  with  members  of  thi  A^t  Com' 
mission  would  select  the  most  outstanding  and  fepc?hi"p 
d?Jwin^^""^f.^''^  ^^^  ^^^^  t^^t"  safSmSde??  Sketch  o? 
^heo.  f  J°'^^^-^^  "^-"^^  ^°^  *h^  execution  of  the  woJk 
The  question  is.  could  this  appropriation  fExhibitVnn 

?oT?hrfinar^'''?^^^  ^"^^  ''  a'pa^men?  io^he"r?Lt 
lor  the  final  completed  work.   As  an  example  the  car 

selec?ed''''Tb^.°'  ^  """"^  ^°^  ^^^  AirpoJHould  be 
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The  purchase  of  completed  works  of  art  from  the  Exhibition 
E  .ulpment  Appropriation,  as  has  been  your  custom  in  the  past,  is  an 
expenditure  of  public  funds  for  the  benefit  of  the  general  public 
and  therefore  is  for  a  public  purpose.  To  use  all  or  any  part  of 
the  appropriation  for  one  single  work  of  art,  to  be  for  the  benefit 
of  the  general  public,  such  as  the  one  contemplated  in  your  request, 
v;ould  be  no  different  than  the  purchase  of  several  different  types 
of  art  work  from  this  fund. 

In  the  past  you  have  undoubtedly  been  follov;ing  the  same 
procedure  outlined  in  Section  88  of  the  Charter,  and  if  the  same 
procedure  is  used  in  the  purchase  contemplated  by  the  Commission, 
the  appropriation  could  be  used  as  a  payment  to  the  artist  selected 
for  the  final  completed  vjork  of  art  outlined  in  your  request. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:   Art  Cominission 

100  Larkin  Street 

San  Francisco  2,  California 


Attention:   Joseph  H.  Dyer,  Jr. 
Secretary 


AOS/BJW 


OPINION  NO.  1073 
May  1,  1956 


I 


SUBJECT:   ABATEMENT  OF  DANGEROUS  CONDITIONS  ON 
PRIVATE  PROPERTY,  RESPONSIBILITY  OF 
DEPARTFIENT  OF  PUBLIC  WORKS  FOR 


Dear  Sir: 

I  have  yovr  request  for  opinion  as  follows: 
REQUEST 


"Reference  is  made  to  a  coinmvnl cation  of  Febru- 
ary 29,    1956,  from  Mr.  R.  Randrup,  165^  Sunnydale 
Avenue,  addressed  to  the  local  press,  a  copy  of  v;hlch 
is  attached  hereto. 

"Mr.  Randrup  refers  to  a  hill  of  solid  rock  pos- 
sibly 60  feet  In  height  above  the  paved  portion  of 
Santos  Street  v.-hich  borders  this  area  on  the  v;est . 
The  hill  is  located  between  223  and  273  Santos  Street 
vjith  an  extremely  steep  v;esterly  and  northvfesterly 
face  and  is  used  as  a  playground  by  some  of  the 
neighborhood  children. 

"Mr.  Randrup  relates  that  he  witnessed  a  3-year 
old  child  some  25  or  30  feet  up  on  the  rock,  that  he 
could  not  move,  and  required  help  to  return  to  safe 
ground . 

"Mr.  Randrup  asked  the  question,  'Is  this  property 
owner  somewhat  responsible  for  this  hazard? ' 


"Your  opinion  is  requested  on  the  following 
questions : 

"1.   (a)  What  requirement  is  placed,  in  the 
above -quoted  references,  or  elsevrhere  in  the  law, 
upon  the  Department  of  Public  V/orks,  for  the  abate- 
ment of  conditions  on  private  property  similar  to 
the  type  mentioned  in  the  letter  from  Mr.  Randrup? 

(b)   Is  the  Department  of  Public  Works 
authorized  and  required  to  act  as  an  agent  for  the 
Board  of  Supervisoi's  under  Section  24400  of  the  State 
Health  and  Safety  Code? 
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(c)  Under  Sections  ?4401  and  24402  of  the 
above-mentioned  Godej  who  is  required  to  initiate 
the  action  permitted  in  these  tv;o  sections? 

"2.   In  general J  what  protection  should  be  pro- 
vided against  possible  hazards  or  attractive  nuisances 
of  the  type  described  in  Mr.  Randrup's  communication? 

"3.   There  are  numerous  more  or  less  abrupt 
declivities  within  the  City,  nearly  all  without  any 
recent  complaint  history.  To  what  extent  does  re- 
sponsibility rest  for  the  assumption  of  preventive 
planning  and  enforcement  for  the  control  of  such 
possibly  potential  hazards? 

"4.  To  what  extent  should  what  appear  to  be 
moderate  terrain  irregularities  be  allovmd  to  remain 
as  a  training  ground  for  youngsters  to  develop  an 
aptitude  for  the  recognition  of  conditions  requiring 
particular  caution  for  orientation  of  their  future 
conduct,  in  view  of  the  encouragement  given  to  use 
of  exercise  equipment  of  various  types  in  recreational 
areas? 

The  legal  references  above  all  appear  by 
their  language  to  refer  to  certain  limited  circum- 
stances, not  directly  applicable  in  themselves  to 
the  case  in  point. 

"5.  One  large  owner  of  Santos  knoll  has  stated 
{  that  his  attorney  and  insurance  carriers  have  advised 

against  any  fencing  as  then  no  liability  is  incurred. 
Is  this  interpretation  correct? 

"Your  reply  covering  the  questions  raised  in  the 
foregoing  is  requested." 

Portions  of  your  request,  not  quoted,  refer  to  §112  of  the 
San  Francisco  Charter,  §§783  and  784  of  the  San  Francisco  Public 
Works  Code,  §§102,  308,  324,  and  4112  of  the  San  Francisco  Building 
Code  [prior  edition],  §§150-158  of  the  City  Planning  Code,  and 
§§24400-24403  of  the  California  Health  and  Safety  Code. 

The  letter  of  Mr.  Randrup  to  Mr.  Fixit  of  the  San  Francisco 
News,  reads: 

"Just  a  note  to  direct  something  to  your  atten- 
tion which  you  may  be  able  to  check  into  or  relay  to 
persons  of  responsibility  with  this  type  of  situation. 
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"I  am  asking  that  something  be  done  about  a  group 
of  lots  v/hich  are  unimproved  and  v;hich  do  create  a 
child  hazard.  The  problem  is  located  betv/een  223 
Santos  St.  and  273  Santos  St.   This  is  a  hill  of  solid 
rock  fronting  on  Santos  St.  which  has  a  face  steep 
enough  to  call  almost  sheer  and  is  used  as  a  playground 
by  some  explorer  type  children. 

"I  am  writing  you  to  relieve  myself  of  some  inner 
responsibility  as  I  witnessed  a  three  year  old  child 
some  25  or  30  feet  up  in  these  rocks  who  had  become  so 
afraid  he  could  only  find  a  deep  crevice  in  v/hich  to 
set  and  cry  out  for  someone  to  help.  By  the  time  I 
stopped,  a  big  sister  arrived  from  home  across  the 
street  and  xvent  about  the  task  of  getting  the  child 
and  herself  to  safe  ground. 

"Is  this  property  ovmer  somevjhat  responsible  for 
this  hazard?" 

OPINION 

1  (a).  Answer  to  Question  1  (a). 

In  my  opinion  the  charter  provisions,  statutes  and  ordi- 
nances to  v;hich  you  refer  do  not  empovjer  the  Director  of  Public 
Works  to  abate  a  condition  on  private  property  of  the  type  mentioned, 
namely,  a  hill  of  solid  rock,  the  sides  of  which  rise  almost  verti- 
cally to  a  height  of  some  60  feet  above  the  street.  Nor  do  I  find 
any  other  provision  of  law  conferring  such  authority  on  the  Director. 

The  authority  to  cope  with  the  problem  Is  vested  in  the  Board 
of  Supervisors . 

Charter  §2,  last  paragraph,  provides: 

"The  city  and  county  may  make  and  enforce  all 
lav;s,  ordinances  and  regulations  necessary,  conven- 
ient or  incidental  to  the  exercise  of  all  rights 
and  powers  in  respect  to  its  affairs,  officers  and 
employees,  and  shall  have  all  rights  and  powers 
appropriate  to  a  county,  a  city,  and  a  city  and 
county,  subject  only  to  the  restrictions  and 
limitations  provided  in  this  charter,  .  .  .  The 
specification  or  enuineration  in  this  charter  of 
particular  pov/ers  shall  not  be  exclusive.  The 
exercise  of  all  rights  and  powers  of  the  city  and 
county  v;hen  not  prescribed  in  this  charter  shall 
be  as  provided  by  ordinance  or  resolution  of  the 
board  of  supervisors." 


» 
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Charter  §9  provides  In  material  part : 

"The  pov/ers  of  the  city  and  county,  except  the 
powers  reserved  to  the  people  or  delegated  to  other 
officials,  boards  or  commissions  by  this  charter, 
shall  be  vested  in  the  board  of  supervisors  and  shall 
be  exercised  as  provided  in  this  charter.  .  .  . 

"The  board  of  supervisors  may,  by  ordinance, 
confer  on  any  officer,  board  or  commission  such 
other  and  additional  pox\rers  as  the  board  may  deem 
advisable.  ..." 

Charter  §112  reads  so  far  as  material: 

"The  director  of  public  v;orks  shall  have  author- 
ity, in  the  manner  provided  by  ordinance  by  the  board 
of  svipervisors,  .  .  .  (2)  to  order  that  excavations, 
fences,  embankments  or  grades  on  private  property  in 
a  condition  deemed  by  him  as  endangering  the  persons 
or  property  of  those  using  the  abutting  streets,  shall 
be  put  in  such  condition  as  to  insure  the  safety  of 
the  public." 

But  §112  contemplates  an  ordinance  of  the  Board  of  Super- 
visors as  a  condition  precedent  to  action  by  the  Director  of  Public 
V/orks.  Also  it  is  my  opinion  that  children  climbing  on  private 
property  are  not  "persons  .  .  .  using  the  abutting  streets"  v/ithln 
the  intent  of  Charter  §112. 

1  (b).  Answer  to  Question  1  (b). 

The  answer  to  this  question  is  No. 

California  Health  and  Safety  Code  §§24400-24403  read: 

"§ 24400.  Failure  to  cover  or  fence  abandoned 
excavation  a  misdemeanor.  Every  person  ovmlng  land 
in  fee  simple  or  in  possession  thereof  under  lease 
or  contract  of  sale  who  knowingly  permits  the 
existence  on  the  premises  of  any  abandoned  mining 
shaft,  pit,  well,  septic  tank,  cesspool,  or  other 
abandoned  excavation  dangerous  to  persons  legally 
on  the  premises,  or  to  minors  under  the  age  of 
twelve  years,  v;ho  fails  to  cover  or  fence  securely 
any  such  dangerous  abandoned  excavation  and  keep  it 
so  protected,  is  guilty  of  a  misdemeanor." 

"§24401.  Authority  of  supervisors:  Excavations 
on  public  lands.  The  board  of  supervisors  may  or3er 
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securely  covered  or  fenced  abandoned  mining  excava- 
tions on  vinocc\ipied  public  lands  in  the  county." 

"§24^^02.  Same:  Excavations  on  unoccupied  lands; 
Liability  for  costs.  The  board  of  supervisors  shaTT" 
order  securely  fenced  or  covered  any  abandoned  mining 
shaft,  pit,  or  other  excavation  on  unoccupied  land  in 
the  county  whenever  it  appears  to  them,  by  proof  sub- 
mitted, that  the  excavation  is  dangerous  or  ujisafe  to 
man  or  beast.  The  cost  of  covering  or  fencing  is  a 
county  charge . " 

" §24403 .  Removal  of  covering  or  fencing  a 
misdemeanor.  Every  person  v;ho  malicious a.y  removes 
or  destroys  any  covering  or  fencing  placed  around  any 
shaft,  pit,  or  other  excavation,  as  provided  in  this 
article,  is  guilty  of  a  misdemeanor. 

It  is  my  opinion  that  these  code  sections  are  not  aimed  at 
the  condition  existing  on  Santos  Street,  but  if  they  are,  it  is  clear 
that  it  is  the  Board  of  Supervisors,  not  the  Director  of  Public  V/orks, 
who  can  order  the  fencing.  The  Director  of  Public  Works  is  not  an 
agent  of  the  Board  of  Supervisors  for  such  purpose. 

Under  Charter  §2,  supra,  the  Board  of  Supervisors  could,  of 
course,  pass  an  ordinance  requiring  fencing  in  circumstances  other 
than  those  covered  by  Health  and  Safety  Code  §§24400-24403.  and  under 
Charter  §9  the  Board  could  authorize  the  Director  of  Public  Works  to 
order  fencing  in  such  circumstances.  See,  generally.  Opinion  No.  800 
dated  riarch  8,  1954,  pertaining  to  quarries.  Until  the  Board  of 
Supervisors  acts,  the  Director  of  Public  Works  has  no  such  authority. 

1  (c).  Ansvrer  to  Question  1  (c). 

The  Board  of  Supervisors  is  required  to  make  the  orders 
referred  to  in  Health  and  Safety  Code  §§24401,  24402. 

The  Director  of  Public  V/orks  through  the  Chief  Administrative 
officer  or  any  interested  citizen,  may,  of  course,  bring  to  the 
Board's  attention  the  need  for  fencing  orders  under  Health  and  Safety 
Code  §§24401,  24402,  or  the  need  for  legislation  requiring  fencing 
in  circumstances  not  covered  by  those  sections.  Only  in  this  sense 
could  the  Director  'Initiate  the  action"  permitted  by  these  code  sec- 
tions . 


2.  Ansvjer  to  Question  2. 

It  would  appear  that  fencing  would  protect  against  the  type 
of  hazard  referred' to,  although  this  is  a  policy,  not  a  legal  matter. 


I 
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Property  ovmers  might  feel  that  parental  control  and  supervision  is 
the  type  of  protection  needed.  Policy  questions  must,  of  course,  be 
determined  by  the  Board  of  Supervisors. 

3.  Ansvjer  to  Question  3. 

This  responsibility  rests  v/ith  the  Board  of  Supervisors. 

4.  Ansv;er  to  Question  4. 

This  is  lil<■e^^^ise  a  policy,  not  a  legal  question,  and  would 
be  proper  for  the  Board  of  Supervisors  to  consider  were  it  to  enact 
legislation  dealing  v/ith  the  problem.   I  cannot  ansvjer  the  question. 

5.  Ansvjer  to  Question  3. 

The  Restatement  of  the  Law  of  Torts,  §339,  is  said  to  express 
the  California  rule  concerning  injuries  to  trespassing  children. 
(Marino  v.  Volenti,  ll8  C.A.  2d  830,  85O;  Copfer  v.  Golden,  135  A.C.A. 
755,  760)  Section  339  states  that  a  possessor  of  land  is  subject 
to  liability  for  bodily  harm  to  young  children  trespassing  thereon 
caused  by  "a  structure  or  other  artificial  condition"  v;hich  he 
maintains  upon  the  land,  if  four  conditions,  not  necessary  here  to 
quote,  are  present. 

In  Peters  v.  Bowman,  115  Cal.  3^5,  356,  it  is  said: 

"Are  vje  to  hold  that  every  oimev   of  a  pond  or 
reservoir  is  liable  in  damages  for  any  child  that 
comes  uninvited  upon  his  premises  and  happens  to 
fall  in  the  v;ater  and  drovm?  If  so,  then  upon  the 
same  principle  must  the  owner  of  a  fruit  tree  be 
held  liable  for  the  death  or  injury  of  a  child  who, 
attracted  by  the  fruit,  climbs  into  the  branches 
and  falls  out.  But  this,  we  imagine,  is  an  absurdity, 
...  As  to  common  dangers  existing  in  the  order  of 
nature,  it  is  the  duty  of  parents  to  guard  and  v/arn 
their  children,  and,  failing  to  do  so,  they  should 
not  expect  to  hold  others  responsible  for  their  ovm 
want  of  care.  But,  v;ith  respect  to  dangers  specially 
created  by  the  act  of  the  ovmer,  novel  in  character, 
attractive  and  dangerous  to  children,  easily  guarded 
and  rendered  safe,  the  rule  is,  as  it  ou^ht  to  be, 
different;  ..." 

The  interpretation  referred  to  in  your  question  is  probably 
based  on  these  principles. 
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If,  In  the  absence  of  statute,  a  landowner  is  not  liable  for 
harm  caused  by  the  natural  condition  of  his  land,  iiould  he  become 
liable  if  he  fenced  it  and  children  suffered  injury  from  climbing 
the  fence  or  from  the  natural  condition  of  the  land  after  they  had 
gained  entrance  by  climbing  the  fence? 

In  my  opinion  he  would  not.  In  Betts  v.  San  Francisco, 
108  C.A.  2d  7C1,  703,  the  court  said  tha^T^^In  surrounding  the 
reservoir  [on  Strawberry  Hill  in  Golden  Gate  Park]  by  a  substantial 
fence  the  city  gave  to  all  persons  young  and  old  sufficient  notice 
that  this  reservoir  was  not  a  place  of  public  recreation  and  that 
It  was  certainly  not  a  place  which  the  public  could  use  for  drinking 
water."  In  Davis  v.  Malvern  Light  &  Power  Co.,  l86  Iowa  88^,  173 
N.W.  262,  264,  the  court  said:   "While  a  barbed  v/ire  fence  svirround- 
ing  a  pole  in  close  proximity  to  a  building  might  offer  some  tempta- 
tion to  a  boy  habitually  frequenting  the  premises  where  same  is 
located  to  climb,  it  v/ould,  in  our  opinion,  be  an  unwarranted  exten- 
sion of  the  doctrine  under  consideration  to  hold  that  same  consti- 
tuted an  agency  or  instrumentality  reasonably  calculated,  or  likely, 
to  attract  small  children." 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

To:  Sherman  P.  Duckel 

Director  of  Public  Works 
260  City  Hall 
San  Francisco  2 

cc:  Mr.  T.  A.  Brooks 

Chief  Administrative  Officer 
289  City  Hall 
San  Francisco  2 

GEBA^FB 
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SUBJECT:        IS   PURCHASER   OF  TAXICAB  BY  HOLDER    OF  TAXICAB 
PERMIT   UNDER   LEASE-OPTION  PLAN   OV'NER   OP 
TAX. CAB   Ul^IDER  SECTION   IO78   OF  POLICE   CODE? 


Gentlemen: 

You  have   requested  an  opinion  of  the   City  Attorney  as 
f ollovs : 

REQUEST 


"Section  IO78  of  the  Police  Code  provides 
in  part  that  the  applicant  for  a  certificate  of  public 
convenience  and  necessity  to  operate  a  taxlcab  must  be 
the  o^^Jner  of  the  vehicle  or  vehicles  for  vrhich  the 
certificate  is  requested, 

"ve  are  in  receipt  of  a  communication  from 
Everett  S,  Layman,  Attorney  at  Lavr,  in  v;hich  he  sets 
forth  8  procedure  by  which  his  client,  Albert  V, 
Celia,  the  holder  of  a  taxicab  permit,  is  purchasing 
an  automobile  to  operate  as  a  taxicab  from  the  James 
P.  V'aters  Company  under  a  lease  vrith  an  option  to 
purchase  contract,   Kr,  Layman  also  states  that 
certain  other  permittees  are  piarchasing  autos  under 
similar  arrangements,   Mr,  Layman's  proposal  is 
attached, 

"An  opinion  is  requested  from  you  as  to 
vhether  or  not  the  proposal  as  outlined  in  Mr, 
Layman's  communication  meets  the  requirements  of 
ovmership  as  provided  in  Section  IO78. 

"For  your  information,  vie  have  checked  the 
insurance  policies  on  file  x'ith  this  department  cover- 
ing the  operation  of  taxicabs  and  in  no  policy  is  the 
name  of  James  F,   VJaters  Company  designated  as  one  of 
the  insured  parties," 

OPINION 


It  is  my  opinion  that  the  automobile  lease  and  option 
submitted  as  Exhibit  "A"  do  not  meet  the  requirements  of  ornership 
as  provided  in  '^olice  Code  §1078, 
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Vehicle  Code  §66  defines  "oimer"  an  follov;s: 

"§66,   Owner,    'Owner'  is  a  person  having 
all  the  incidents  of  ownership,  including  the  legal 
title  of  a  vehicle  vjhether  or  not  such  person  lends, 
rents  or  pledr^es  such  vehicle;   the  person  entitled  to 
the  possession  of  a  vehicle  as  the  purchaser  under  a 
conditional  sale  contract;   the  mortgagor  of  a  vehicle; 
or  the  State,  or  any  county,  city,  district  or 
political  subdivision  of  the  State,  vrhen  entitled  to 
the  possession  and  use  of  a  vehicle  under  a  lease, 
lease-sale,  or  rental-purchase  agreement  for  a  period 
of  twelve  months  or  more," 

It  cannot  be  held  that  such  instruments  constitute  a  condi- 
tional sale  contract  under  zhe   Civil  Code  §^2981  and  2982,   Said 
Civil  Code  sections  read  in  part  as  follows: 

"§2981,  ^Definitions^/  As  used  in  this 
section  and  in  Section  2982  of  the  Civil  Code,  unless 
the  context  othervjise  requires: 

(a)  •Conditional  sale  contract'  shall  mean: 

1,  Any  contract  for  the  sale  of  a  motor 
vehicle  with  or  without  accessories,  iinder  which  pos- 
session is  delivered  to  the  buyer  but  the  title  vests 
in  the  buyer  thereafter  only  upon  the  payment  of  all 
or  part  of  the  price,  or  upon  the  performance  of  any 
other  condition, 

2,  Any  contract  for  the  bailment  or  leasing 
of  a  motor  vehicle,  with  or  ivithout  accessories,  by 
which  the  bailee  or  lessee  agrees  to  pay  as  compensation 
a  sum  substantially  equivalent  to  the  value  of  the 
property,  and  by  v;hich  it  is  agreed  that  the  bailee  or 
lessee  is  bound  to  become,  or  has  the  option  of  becoming, 
the  owner  of  the  property  upon  full  compliance  viith  the 
terms  of  the  contract, 

3,  Any  contract  for  the  sale  of  a  motor 
vehicle,  with  or  without  accessories,  \inder  which  pos- 
session is  delivered  to  the  buyer,  and  a  lien  on  the 
property  is  to  vest  in  the  seller  as  security  for  the 
payment  of  part  or  all  of  the  price,  or  for  the  per- 
formance of  any  other  condition." 
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"§2962.  /Form  and  requisites  of  conditional 
sale  contract:   Insurance:   Time  price  differential: 
Satisfaction  of  indebtedness  before  maturity:   Viola- 
tions of  section^y   (a)  Every  conditional  sale  con- 
tract for  the  sale  of  a  motor  vehicle,  with  or  without 
accessories,  shall  be  in  writing  and  shall  contain  all 
of  the  agreements  between  the  buyer  and  the  seller 
relating  to  the  personal  property  described  therein. 
It  shall  be  signed  by  the  buyer  or  his  authorized  repre- 
sentative  and  by  the  seller  or  its  authorized  repre- 
sentative, and  v/hen  so  executed  an  exact  copy  thereof 
shall  be  delivered  by  the  seller  to  the  buyer  at  the 
time  of  its  execution.   It  shall  recite  the  follov;ing 
separate  items  as  such,  in  the  following  order: 

1,  The  cash  price  of  the  personal  property 
described  in  the  conditional  sale  contract, 

2,  The  amount  of  the  buyer's  down  payment, 
and  whether  made  in  cash  or  represented  by  the  net 
agreed  value  of  described  property  traded  in,  or  both, 
together  vrith  a  statement  of  the  respective  amounts 
credited  for  cash  and  for  such  property.   As  soon  as 
received  by  the  dealer  the  dealer  shall  refund  to  the 
buyer  or  credit  to  the  buyer  on  the  next  payment  due  the 
amount  realized  on  any  insurance  policy,  or  rights  there- 
urder,  assigned  to  the  seller  by  the  buyer  in  connection 
with  the  conditional  sale.   Failure  of  the  dealer  to  com- 
ply with  the  foregoinr^  provision  shall  in  no  way  affect 
the  validity  or  enforceability  of  the  conditional  sale 
contract, 

3,  The  amount  unpaid  on  the  cash  price,  which 
is  the  difference  beti-Jeen  items  1  and  2, 

ij..   The  cost  to  the  buyer  of  any  insurance,  the 
premium  for  which  is  included  in  the  contract  balance, 

5,  A  description  and  itemization  of  amounts, 
if  any,  vrhich  will  actually  be  paid  by  the  seller  or  his 
assignee  to  any  public  officer  as  fees  in  connection 
with  the  transaction,  vjhich  are  included  in  the  contract 
balance, 

6,  The  amount  of  the  unpaid  balance,  which 
is  the  sum  of  Items  3»  kt   8^<3  5« 
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"7.  The  amount  of  the  time  price  differential. 

8,  The  contract  balance  owed  by  the  buyer 
to  the  seller,  vihich  is  the  sum  of  Items  6  and  ?• 

9.  The  number  of  installments  required  to 
pay  the  contract  balance,  the  amount  of  each  installment, 
and  the  date  for  payment  of  the  installments. 

(b)  If  any  charge  for  insurance  is  included 
in  the  amount  paid  or  to  be  paid  by  the  buyer  under  any 
conditional  sale  contract  for  the  sale  of  a  motor 
vehicle,  with  or  without  accessories,   an  insurance 
policy  or  policies  or  a  certificate  of  insurance  under 
a  master  policy  shall  be  issued  and  the  seller  shall 
within  30  days  after  the  execution  of  the  conditional 
sale  contract  send  or  cause  to  be  sent  to  the  buyer  the 
original  or  an  exact  copy  of  such  policy  or  policies  or 
certificate, 

(c)  The  amount  of  the  time  price  differential 
in  any  conditional  sale  contract  for  the  sale  of  s  motor 
vehicle,  with  or  without  accessories,  shall  not  exceed 

1  percent  of  the  unpaid  balance  multiplied  by  the  number 
of  months,  including  any  excess  fraction  thereof  as  one 
month,  elapsing  between  the  date  of  such  contract  and 
the  due  date  of  the  last  installment,  or  twenty-five 
dollars  (025),  whichever  is  greater,  provided  that  such 
contract  may  provide  for  interest  on  any  delinquent  in- 
stallment from  and  after  the  date  of  delinquency,  and 
for  reasonable  collection  costs  and  fees  in  the  event 
of  delinquency, 

(d)  Any  provision  in  any  conditional  sale 
contract  for  the  sale  of  a  motor  vehicle  to  the  con- 
trary notwithstanding,  the  buyer  may  satisfy  in  full 
the  indebtedness  evidenced  by  such  contract  at  any  time 
before  the  final  maturity  thereof,  and  in  so  satisfying 
such  indebtedness  shall  receive  a  refund  credit  thereon 
for  such  anticipation  of  payments.   The  amount  of  such 
refund  shall  represent  at  least  as  great  a  proportion  of 
the  time  price  differential,  after  first  deducting  from 
such  time  price  differential  a  minimum  charge  of  not  to 
exceed  twenty -five  dollars  (>:/25)  as  the  sum  of  the 
periodic  time  balances  after  the  month  in  vjhich  such 
contract  is  paid  in  full  bears  to  the  sura  of  all  of  the 
periodic  time  balances  under  the  schedule  of  payments 
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"In  the  contract,  both  sums  to  be  determined  according 
to  the  monthly  balances  which  v.'ould  result  if  the 
indebtedness  iiere   paid  according  to  the  terms  of  the 
contract;   provided,  however,  that  the  provisions  of 
this  subsection  shall  not  impair  the  right  of  the  seller 
or  his  assignee  to  receive  a  minimum  time  price  differ- 
ential of  tx^fenty-five  dollars  ('^25),  or  to  receive 
interest  on  delinquent  installm.ents  or  reasonable  collec- 
tion costs  and  fees,  as  provided  in  subsection  (c)  of  tl:is 
section;   and  provided  further,  that  where  the  amount  of 
such  refund  credit  vould  be  less  than  one  dollar  (vl),  no 
refund  need  be  made, 

(e)  If  the  seller,  except  as  the  result  of  an 
accidental  or  bona  fide  error  in  computation,  shall 
violate  any  provision  of  subdivisions  (c),  or  (d)  of 
this  section  the  conditional  sale  contract  shall  not  be 
enforceable,  except  by  a  bona  fide  purchaser  for  value, 
and  the  buyer  may  recove-^  from  the  seller  in  a  civil 
action  the  total  amount  paid  on  the  contract  balance  by 
the  buyer  to  the  seller  or  his  assignee  pursuant  to  the 
terms  of  such  contract, 

(f)  If  the  holder  of  such  contract,  except  as 
the  result  of  an  accidental  or  bona  fide  error  in  computa- 
tion, shall  violate  any  provision  of  subdivision  (d)  of 
this  section,  the  buyer  may  recover  from  such  holder  in  a 
civil  action  the  total  amount  paid  on  the  contract  balance 
by  the  buyer  to  such  holder  pursuant  to  the  terms  of  such 
contract." 

The  form  and  requisites  prescribed  by  said  statute  are  mandatory. 
See  Estrada  v.  Alvarez.  38  Cal.  2d  386  at  3G9,  and  Carter  v. 
Seaboard  Finance  Company,  33  Cal,  2d  ^61^   at  573. 

Exhibit  "A"  violates  ^2982  in  the  following  respects: 
It  does  not  recite  the  rrice  at  which  the  seller  would  have  sold 
for  cash  (C.C.  2982(a)l).   It  does  not  recite  the  amount  of  the 
buyer's  down  payment  and  whether  made  in  cash  or  represented  by  the 
net  agreed  value  of  described  property  traded  in,  or  both,  together 
vlth  a  statement  of  the  respective  amounts  credited  for  cash  and 
for  such  property  (C.C.  2982(a)2).   It  does  not  recite  the  amount 
unpaid  on  the  cash  price  (C.C.  2962(a)3).   It  does  not  recite  a 
description  and  itemization  of  amounts  if  any  which  will  actually 
be  paid  by  the  alleged  seller  or  his  assignee  to  any  public  officer 
as  fees  in  connection  v;ith  the  transaction  vjhich  are  included  in 
the  contract  balance  (C.C.  2982(a)5).   It  does  not  recite  the 
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amount  of  the  unpaid  balance  (C.C,  2982(a)6).    It  does  not  recite 
the  amount  of  the  time  price  differential  or  the  "contract  balance" 
(C.C.  2982(a)7  and  6). 

The  law  requires  that  these  items  must  be  recited  in  any 
conditional  sale  contract  and  not  left  to  mathematical  compilations 
by  the  buyer.   See  Adams  v.  Caruso  Enterprises  Inc.  .  12,k   C.A.  2d 
1^.03  at  [].08  and  i|09.   rt~is  also  to  be  noted  that  the  OPTION  sub- 
mitted as  part  of  Exhibit  "A"  does  not  permit  of  the  exercise  of 
the  option  until  twenty-four  rental  payments  have  been  made.   Such 
a  provision  is  in  violation  of  C.C.  2982(d)  vjhich  recites  that  a 
buyer  under  a  conditional  sale  contract  may  satisfy  in  full  the 
indebtedness  evidenced  by  such  contract  at  any  tine  (emphasis  added) 
before  the  final  maturity  thereof. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


DJK^fFB 

TO:   THE  POLICE  COIiMISSION 
Hall  of  Justice 
Kearny  and  '  ashington  Streets 
San  Francisco,  California 

Attention:   Mr,  John  T,  Butler 
Secretary 
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OPINIOiv    NO.    1075 

May  k,    1956 

SUBJECT:      SAN  FRANCISCO  INTERNaTIOML  AIRPORT: 
CIVIL  SERVICE  ERPLOYI^NT   OP   AIRPORT 
i^.TTElxHAWrS    (P51)    AND    PROVISIONS   OP 
"PIX^J)   BASE   OPEP.HTOR"    LLASE. 


Dear   Sir: 

You  have   requested  my  opinion  as   follows: 

REQUEST 

"(1)   Letter  addressed  to  me  bearing  date  April  l\, 
1956,  froui  J.  E.  Jeff^ry,  Representative  of 
San  Prsncisco  City  and  County  .  mployees  Union, 
Local  ijOO,  which  said  letter  is  self-exr)lanatory, 

(2)  Copy  of  City  Attorney's  Opinion  No.  3780,  dated 
April  11,  19146,  entitled  'Indenendent  Contracts 
In  Lieu  of  Civil  Service  Employment,' 

(3)  Mimeographed  copy  of  proposed  Fixed  Base  Operator's 
Lease,  which  aoparently  is  proposed  to  be  con- 
summated by  bid  by  the  Public  Utilities  Commission. 

"  Prom  a  reading  of  the  enclosed  you  will  note  that  the 
contention  is  made  by  Mr.  Jeffery  thst  the  oroposed  lease 
by  virtue  of  the  provisions  of  Section  12  thereof  oroposes 
to  accomolish  by  contract  work  that  which  is  now  performed 
by  civil  service  classification  P51  Airport  Attendant,  thus 
eliminating  needed  civil  service  emrjloyments  by  the  exoed- 
ient  of  contracting  for  the  performance  of  the  same  work 
by  an  independent  contractor. 

"  In  view  of  the  Opinion  (Enclosiire  (2))  and  the  contention 
made  in  Enclosvire  (1)  as  to  the  illegality  of  Enclosure  (3), 
will  you  please  give  me  your  written  ooinion  as  to  the 
legality  of  the  proposed  fixed  base  operators  lease  with 
specific  reference  to  the  propriety  _  of  obtaining  the  oer- 
formance  of  work  by  independent  contract,  which  work  other- 
wise would  be  performed  by  P51  Airport  Attendants  nursuant 
to  civil  service  jurisdiction. 

"  In  view  of  the  fact  that  bids  on  the  proposed  contract 
are  to  be  ooened  by  the  Director  of  Property  on  Aoril  23,  1956, 
I  would  appreciate  your  written  opinion  orior  to  said  date." 
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The  letter  addressed  to  you  by  Mr.  Jeffory  which 
you  enclosed  with  your  request  is  as  follows: 

''Dear   SuToer visor  HcCarty: 

"The  Director  of  Property,  on  March  21,  published  a 
call  for  <Bids  for  Prooosed  Fixed  Base  Operator's  Lease, 
San  Francisco  International  Airport,'   It  is  indicated 
that  the  bids  are  to  be  opened  by  the  Director  of  Property 
on  April  23,  1956.  Among  other  things  contained  in  the 
proposed  lease  are  duties  and  responsibilities  oresently 
and  at  least  for  the  oast  ten  years  oerformed  by  Civil 
Service  emoloyees  in  the  classification  F51  Airport 
Attendant, 

"More  specifically.  Civil  Service  Airoort  Attendants 
are  responsible  for  the  servicing  with  gasoline,  the 
storage  and  stora.e  facilities  at  the  International  Airport 
for  private  planes  and  certain  other  non-scheduled  operators, 
The  City  provides  transportation  to  owners  of  private  olanes 
to  and  froin  the  storage  area  and  various  other  services. 
The  so-called  '"pixed  Base  Operator's  Lease'  would  remove 
these  functions  entirely  from  city  employees,  and  presumably 
they  would  be  reassigned  to  some  other  duty, 

"You  will  note  that  we  have  attached  hereto  a  copy  of 
the  proposed  fixed  base  operator's  lease.   If  you  will 
refer  to  Section  12,  page  12  and  the  following  pages  to  and 
including  page  21,  you  will  find  a  carefully  detailed 
listing  of  precisely  those  functions,  activities,  and  re- 
sponsibilities presently  perfor.;ied  by  Civil  Service  Airport 
Attendants;  and,  we  understand,  these  have  been  their 
functions  for  at  least  the  past  ten  years.  The  contract 
proposes  simply  to  transfer  these  functions  in  toto  to  a 
private  party, 

"We  would  like  to  refer  you  also  to  an  opinion  of  the 
City  Attorney  No.  378O  dated  April  11,  19i[6,  titled 
'"Independent  Contracts  ia  Lieu  of  Civil  Service  Employrnent, ' 
a  copy  of  which  you  will  find  appended  hereto.  You  will 
note  that  the  City  xittorney  ruled  that  a  proposed  contract 
with  the  American  Building  Maintenance  Company  for  the 
cleaning  of  streetcars  could  not  legally  be  executed  because 
of  the  fact  that  this  function  had  been  perfor vied  by  a  group 
of  Civil  Service  employees  over  a  period  of  time. 
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"It  is  our  contention  that  the  Utilities  Commission 
is  again  atteraotlng  illegally  to  contract  out  duties  which 
are  nronerly  the  function  of  Civil  Service  emoloyees.  We 
would  anoreciate  your  calling  this  matter  to  the  attention 
of  the  City  Attorney  and  requesting  his  opinion  as  to  the 
legality  of  the  fixed  base  ooerator's  lease." 


OPINION 


PROVISIONS  OF  "FIXED  EASE  O^E^-iiTOR'S  LA£E" 

The  Fixed  Base  Operator's  Lease  provides  for  the  leasing 
of  Hangar  N-1,  Aircraft  Parking  Area  adjacent  thereto  and  other 
space  at  San  Francisco  International  Airport  for  a  basic  term  of 
five  (5)  years  at  an  annual  rent  to  be  bid,  plus  a  percentage  on 
aviation  fuel  and  oil  sold  and  S^   of  charges  for  storage  of 
aircraft.   The  lease  provides  that  Lessee  shall  expend  ',j75»000 
in  improvements  within  one  year.  Section  7  of  the  proposed  lease 
sets  forth  the  rights,  duties  and  privileges  of  the  Lassee  and 
provides,  in  part,  as  follows: 

"(a)   Lessee  is  hereby  permitted  to  and  shall  operate  and 
conduct  in  accordance  with  Federal  requirements  a  maintenance  and 
repair  service  for  aircraft  and  may  service  all  types  of  aircraft, 

"(b)   Lessee  shall  act  as  a  dealer  of  aviation  fuels  and 
oil  upon:  (i)  the  demised  premises^  (ii)  any  other  Airport  tenant'; 
areas  after  the  tenant's  consent  therefor  has  been  obtained;  (ill) 
outdoor  aircraft  storage  areas  designated  by  Manager;  and  (iv) 
Public  HFmo  and  iioron  Area  designated  by  iiaasger,  .  .  , 

"(c)   Lessee  shall  have  the  non-exclusive  right  to  arrange 
for,  provide  and  operate  aircraft  charter  service, 

"(d)  Lessee  may,  uoon  the  demised  premises,  engage  in 
the  sale  of  aircraft  or  of  aircraft  parts,  including  aircraft 
radios,  auxiliary  supplies,  and  equipment  relating  to  aircraft, 

»»(e)   Lessee  may,  within  the  demised  premises  and  at  such 
other  areas  as  may  be  permitted  in  writing  by  Mana^ier,  .  .  ,  . 
sell,  from  vending  machines  or  otherwise,  food  .... 

"(f)   Lessee  shall  have  the  right  to  store  and  accommodate 
aircraft  in  Hangar  N-1  for  purposes  of  maintenance,  repair  and 
other  services  thereto,  and  for  covered  storage  of  aircraft, 
without  charge  by  City.   Lessee  shall  have  the  right  and  hereby 
covenants,  to  store  and  oark  aircraft  in  the  demised  areas  .... 
shall  provide  said  aircraft  outdoor  storage  to  the  public  at 
the  rates  now  and  hereafter  to  be  established  by  Commission  at 
Airport, . . . 


OPINION  NO.  1075 
May  k,    1956 
Page  k 

"(g)   Lessee  may,  ....  with  the  written  consent  of 
Commission,  offer  to  the  public  such  other  services  incidental 
or  related  to  Airport  purposes  as  are  not  restricted  or  prohibited 
by  other  Airport  leases,  agreements  or  permits,  Airport  rules  and 
regulations,  or  by  law.  ..." 

Section  12  of  the  lease  provides  that  the  Lessee  shall 
conduct  the  following  services  for  private  and  non-scheduled  planes; 

(a)  operation  of  fueling  facilities,  and  storage  of  aircraft 
on  a  daily  or  monthly  basis;   full  conduct  of  all  services  necessary 
to  meeting  of  aircraft  and  securing  aircraft;  collection  of  air- 
craft storage  fees;  performance  of  the  work  and  furnishing  of  ser- 
vices usually  performed  or  furnished  in  connection  with  the  ground 
handling,  parking  and  storage  of  aircraft,  to  wit:  monitor  radio 
frequennies  as  required  by  Manager  to  prooerly  coordinate  landings 
and  take-offs,  directing  aircraft,  to  assign  parking  space,  tying 
down  and  chocking  wheels,  providing  for  removal  of  luggage,  trans- 
portation from  parking  space  to  operations  office,  periodic  in- 
spections to  ascertain  whether  planes  are  adequately  secured, 
assistance  to  pilots  in  connection  with  flight  planes,  assistance 
and  departure  of  aircraft,  providing  office  for  clerical  duties, 
maintaining  rest  rooms  and  lounge  and  radio  room  where  passengers 
and  crew  of  aircraft  my  obtain  shelter,  have  available  a  minimum 

of  two  vehicles  equipped  with  two-way  radio  telephone  and  spot- 
lights in  connection  with  ground  handling  of  aircraft;  maintaining 
books  for  recording  arrival  and  departure  of  aircraft  handling 
by  Lessee  and  charges  Incurred  by  aircraft  during  stay  at  Airport; 

(b)  Collection  of  take-off  charges  for  non-scheduled 
and  private  planes. 


(g)   Maintenance  of  a  radio  receiver  which  shall  be 
used  to  monitor  the  tower. 


(m)   Keeping  in  proper  functioning  order  all  fire 
fighting  equipment  used  by  it, 

(n)   Preventing  unauthorized  persons  from  gaining  access 
to  restricted  flight  and  public  aircraft  operational  areas  through 
the  demised  premises. 
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DTJTIES  "EHFORIiLD  BY  AIR  ORT  ATTI  ^DANTS  (F5l) 

The  Civil  Service  Comrdission  has  classified  the  DOsition, 
and  has  r,rescribed  the  following  statement  of  duties,  for  Airport 
Attendants  (P5l): 

"  Under  suoervision:  assists  in  the  r.iaintenance  of 
utility  and  ainort  air-navigational  facilities; 
operates  maintenance  and  ope  ational  equipment; 
polices  airport  properties;  assists  in  the  enforce- 
ment of  rules  and  regulations  relating  to  airport 
properties  and  facilities  and  those  in  connection 
with  airnort  and  aeronautical  r)rocedures;  directs 
storage  of  aircraft;  responds  to  crash  signals  and 
fire  alarms;  and  performs  related  duties  as  required." 

Airport  attendants,  according  to  the  above  duty  statement, 
perform  a  number  of  duties  which  do  not  come  v4  thin  the  scorie  o£ethe 
service  required  to  be  done  by  the  prospective  Lessee.   The  only 
duty  directly  set  fort::  ir.  the  duty  statetaeat  which  conflicts  with 
the  duties  o^  P51  Airport  Attendant  aooears  to  be  "directs  storage 
of  aircraft,  '  Other  conflicting  duties  which  Airport  Attendants 
perform  come  under  the  general  provision  of  "related  duties  as  re- 
quired." 

Upon  receipt  of  your  request  for  ooinion,  I  requested 
and  received  the  following  information  from  the  Public  Utilities 
Commission  in  resoonse  to  the  following  questions: 

(1)  What  duties  now  performed  by  Crew  Chiefs 
and  Airport  Attendants  will  be  performed 
by  employees  of  Lessee  under  the  terms  of 
the  Lease? 

'"Under  the  terms  of  the  fixed  base  operator  lease, 
all  of  the  duties  related  to  the  servicing  and  storage 
of  aircraft  now  performed  by  Crew  Chiefs  and  Airoort 
Attendants  will  be  performed  by  the  fixed  base. operator. 
These  duties  include  refueling  of  aircraft,  cleaning 
windshields,  transoortation  of  crews  and  passengers 
between  their  aircraft  and  airoort  terminal  building, 
guiding  of  non-airline  aircraft  to  narking  positions, 
tielng  down  and  chocking  such  aircraft  to  seciore  them; 
recording,  computing  and  collecting  storage  charges 
from  such  aircraft,  and  other  similar  functions." 
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(2)  The  number  of  Civil  Service  employees  who  are 
nresently  performing  the  above  duties  and  the 
time  each  emoloyee  spends  oerforming  these  duties? 

"Of  the  3I4   Airport  Attendants,  12  are  assigned  to  Field 
Services  and  ai^r    oxiraately  27  percent  of  the  time  of 
these  12  is  devoted  to  activities  which  can  be  grouoed 
!         under  'servicing  and  storage  of  aircraft'.   This  figure 
was  obtained  from  an  analysis  of  the  work  log  kept  by 
these  employees  and  also  froiii  the  raonthly  payroll.  The 
month  of  October,  1955  was  used  as  an  example  since  it 
is  neither  the  neak  or  low  activity  month.  During  the 
peak  month,  this  figure  might  be  slightly  higher," 

(3)  Vhat  duties  are  presently  perfoiraed  by 
Civil  Service  employees  in  addition  to  the 
above  duties,  and  the  number  of  the  employees 
engaged  in  these  duties  and  the  time  each 
employee  spends  in  oerforming  such  other 
duties? 

"Other  duties  presently  performed  by  these  12  Airport 
Attendants  in  addition  to  'servicing  and  storing  of 
aircraft'  are:   Liiaintenance  duties,  enforcement  of  airport 
rules  and  regulations,  responding  to  crash  signals  and 
fire  alarms,  inspecting  airport  physical  facilities, 
issuing  Notices to  Airmen  and  related  duties.  The  time 
spent  in  performing  these  duties  plus  time  relating  to 
•servicing  and  storing  of  aircraft'  is  100  oercent  of 
the  work  performed  by  these  12  Airport  Attendants," 

The  Public  Utilities  Commission  has  further  advised  this 
office  a  reclassification  and  new  duty  statement  for  Airport 
Attendants  (P5l)  has  been  ^ent  to  the  Civil  Service  Commission. 
The  proposed  reclassification  is"Airr)ort  ''ssistant"  and  the  duty 
statement  Is  as  follows: 

"GFNEML  STATEMENT  OP  DUTTZS:   Under  direction,  an 
employee  of  this  class,  during  his  tour  of  duty  re- 
ports to  and  assists  the  Supervisor  of  Operations; 
records  airplane  arrivals  and  departures;  services 
aircraft  when  required;  polices  airport  properties 
and  enforces  Airport  Rules  and  Regulations  end  the 
California  Vehicle  Code:  inspects  Airport  physical 
facilities  with  ^articular  emphasis  on  airfield 
lighting,  runways,  taxiways  and  aprons,  initiates 
corrective  action  when  necessary  by  notifying  superior, 
checks  for  completion  of  remedial  action; orenares  and 
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disseminates,  through  Federal  agencies  current 
field  and  lighting  data;  checks  and  reports  on 
utilization  of  coinmon  airport  facilities  by 
air  carriers  and  other  tenants;  assigns  load- 
ing positions  v;hen  required  to  assure  sustained 
floxv  of  traffic;  checks  and  reports  on  field 
traffic  re  maintenance  and  construction; 
responds  to  crash  signals  and  fire  alarms; 
performs  maintenance  duties;  prepares  inform- 
ational and  record  reports;  makes  special 
investigations  pertinent  to  above  duties  as 
assigned;  performs  related  duties  as  required." 


APPLICABLE  CHARTER  PROVISIONS  RE 
CIVIL  SERVICE  ANt)  POWEiRS  OFTUBLIC 
UTILITIES  COM'lISSION;  CALIFORNIA 


Section  125  of  the  Charter  provides,  in  part,  that  the 
Public  Utilities  Commission  shall  have  jurisdiction  over  the  Air- 
port and  that  all  employees,  exclusive  of  Manager,  "shall  be 
governed  by  and  be  subject  to  the  Civil  Service  provisions  of  this 
Charter." 


follows: 


Section  l4l  of  the  Charter  provides  in  part  as 


"The  civil  service  coinmission  shall  be 
the  employment  and  personnel  department  of 
the  city  and  county  and  shall  determine 
appointments  on  the  basis  of  merit  and 
fitness,  as  shown  by  appropriate  tests. 
The  commission  shall  classify,  and  from 
time  to  time  may  reclassify,  in  accordance 
with  duties  and  responsibilities  of  the 
emplojrment,  and  training  and  experience 
required,  all  places  of  employment  in 
the  departments  and  offices  of  the  city 
city  and  county  not  specifically  exempted 
by  this  charter  from  the  civil  service 
provisions  thereof,  or  xrhich  may  be  created 
hereafter  by  general  law  and  not  specifi- 
cally exempted  from  said  civil  service 
provisions.  . . . 
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"The  cormnission  shall  also,  in  sccordance  with 
duties  and  responsibilities,  allocate,  and  from  time 
to  time  may  reallocate,  the  positions  to  the  various 
classes  of  the  classification.  The  allocation  or  re- 
allocation of  a  nosition  shall  not  adversely  affect 
the  civil  service  rights  of  an  occunant  regularly 
holding  such  loositlon.   No  oerson  shall  hold  a  posi- 
tion outside  of  the  classification  to  which  he  has  been 
aonointed,  provided  that  every  employee  of  any  depart- 
ment or  office  shall  discharge  any  of  the  duties  oer- 
tainlng  to  such  department  or  office  to  which  his 
chief  may  temporarily  assign  him," 


Section  ll|2  of  the  Charter  rjrovides,  in  oart,  as  follows; 

"All  positions  in  all  departments  and  offices  of 
the  city  and  county,  including  loositions  created  by 
laws  of  the  .btate  of  California,  where  the  compensation 
is  paid  by  the  city  and  county,  shall  be  included  in 
the  classified  civil  service  of  the  city  and  county, 
and  shall  be  filled  fron  lists  of  eligibles  oreioared 
by  the  civil  service  commissioa,  excepting  ..." 
(and  there  follow  five  classifications  not  a-iolicable 
here) 


Section  121  of  the  Charter  orovides,  in  nart, 

'■The  public  utilities  commission  shall  have  charge 
of  the  construction,  manageinent,  suoervision,  mainten- 
ance, extension,  o^oeration  and  control  of  all  oublic 
utilities  and  other  orooerties  used,  owned,  acquired, 
leased  or  constructed  by  the  city  and  county,  including 
airports,  for  the  riuroose  of  sunolying  any  public 
utility  service  to  the  city  and  county  and  its  inhabi- 
tants, to  territory  outside  the  limits  of  the  city 
and  county,  and  to  the  inhabitants  thereof," 
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Section  93  of  the  charter  provides,  in  part,  as  follows! 

"...  the  public  utilities  commission  may  provide 
by  resolution,  that  lands  nov  devoted  to  airport  pur- 
poses or  lands  that  may  hereafter  be  acquired  and 
devoted  to  airport  pur-ooses  may  be  leased  or  rented 
for  a  oeriod  not  to  exceed  forty  years,  and  the 
director  of  property  shall  arrange  for  such  lease 
to  the  highest  responsible  bidder  at  the  highest 
monthly  or  annual  rent,  and  thereafter  the  administra- 
tion of  any  and  all  such  leases  shall  be  by  the  public 
utilities  commission;  .  .  ," 

The  California  Municipal  and  County  Airport  La^^J  (Govt. 
Code  §50^4-70  et.  seq.)  provides,  in  part,  as  follows: 

Section  50001  "'Local  agency'   'Local  agency'  as  used 
in  this  division  means  county,  city,  or  city  and  county, 
unless  the  context  otherx-'ise  requires," 

Section  50ij.70; 

"Ri^ht  to  acquire  and  use  property  for  airport; 
Erection  and  maintenance  of  air  navigation  facilities . 
iJhether  governed  under  general  laws  or  charter,  a 
local  agency  may  acquire  property  by  purchase,  con- 
demnation, donation,  lease,  or  othervjise  for  the 
purposes  of  this  article  and  may  use  any  real  property 
which  it  owns  or  acquires  vrithin  or  without  its  limits 
as  a  site  for  an  airport.   The  local  agency  may  erect 
and  maintain  hangars,  mooring  masts,  flying  fields,  and 
places  for  flj'-ing,  take-off,  landing,  and  storage  of 
aircraft,  together  with  signal  lights,  radio  equipment, 
service  shops,  conveniences,  appliances,  works,  structures, 
and  other  air  navigation  facilities,  nox'  known  or  hereafter 
invented,  of  such  number  and  character  and  in  such  places 
as  may  be  necessary  or  convenient." 

Section  ^Oklh. 

"Powers  in  connection  with  erection  or  maintenance 
of  airports  and  facilities.   In  connection  I'ith  the 
erection  or  maintenance  of  such  airports  or  facilities, 
a  local  agency  may: 
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"(a) 
(b) 


(c)  Lease  or  assign  for  operation  any  space  and 
any  necessary  or  useful  appurtenances,  appliances, 
or  other  conveniences.   .  .  ," 

Section  50U7 §. 

" Fot'er  to  lease  nronerty  for  airnort  -purDoses 
or  TDurposes  incidental  to  aircraft;  I-axim-um  term. 
A  local  agency  may  lease  or  sublease  r>ror)erty  ovned , 
leased,  or  othervise  controlled  by  it  for  not  to 
exceed  50  years  for  airport  ■ourposes  or  purposes 
incidental  to  aircraft,  including: 

"(a)   Manufacture  of  aircraft,  airplane  engines, 
and  aircraft  equipment,  r)arts,  and  accessories, 

"(b)   Construction  and  maintenance  of  han£,ars, 
mooring  masts,  flying  fields,  signal  lights,  radio 
equipment,  service  shops,  conveniences,  apr)liances, 
works,  structures,  and  other  air  navigation,  aircraft, 
and  airplane  engine  manufacturing  plants  and  facilities." 

CIVIL  SERVICE  LI-JFLOYiEFT  kT   SL¥.   FP^.FCISCO  INTERNKTIOiyAL  AIRPORT 

In  the  operation  of  San  Francisco  International 
Airport,  the  Public  IJtilities  Commission  acts  in  its  proprietary 
capacity.   (Trans  ^ "or Id  Airlines,  Inc.  v.  City  and  County  of  San 
Francisco,  119  F.  Supp.5l6,  22b  F.  (?d)  1+73)   The  extent  of  the 
operations  which  must  be  performed  by  City  employment,  and  the 
extent  of  the  operations  which  may  be  performed  by  airlines  or 
business  Lessees  at  the  Airport  is  governed  by  the  exercise  of 
the  judgment  of  the  Public  Utilities  Commission  as  limited  by 
Charter  requirements.   (City  of  Oakland  v.  Purns,  et  al. ,  S.F. 
No.  19137.  California  Supreme" Court  opinion  filed  Hay  1,  1956) 

The  California  cases  which  construe  Civil  Service 
employment  set  forth  a  general  rule  to  the  effect  that  where  a 
governmental  aj-^ency  has  a  Civil  Service  system  it  cannot 
contract  for  services  which  could  be  performed  by  one  selected 
under  the  provisions  of  Civil  Service,   See:   In  re  Ilcl'illin's 
Estate,  2I4.6  P.  2d  G6[|.  (1955)»  reversed  by  the  Sunreme  Court  in 
292  P.  2d  681  (1956);  Burxim  v.  State  Comr)ensation  Insurance  Fund, 
30  Cal.  2d  575  (1947);  State  Compensation  Fund  v,  Riley.  9  Cal. 
2d  126  (1937);  Stockbur^er  v.  Riley,  21  C.A.  2d  165  (1937).   This 
rule  has  been  followed  in  the  opinion  of  my  oredecessor,  Opinion 
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No.  3780  of  April  11,  19l|6  "Independent  Contracts  in  lieu  of  Civil 
Service  Employment"  (wherein  it  vas  held  that  vhere  there  vas  a 
Civil  Service  classification  ''car  cleaners"  for  employment  by  the 
"^blic  Utilities  Comr.iission  and  a  list  of  eligibles  in  connection 
v'ith  such  employment,  where  the  service  had  theretofore  been  per- 
formed by  Civil  Service  emplo^rment )  City  could  not  legally  contract 
with  an  independent  contractor  for  vrashing  windows  on  street  cars. 
I  concur  with  this  opinion. 

The  rule  of  the  California  Suorerae  Court  does  not  mean 
that  City,  because  it  has  once  londertaken  to  perform  certain 
services,  must  continue  to  perform  such  services  by  Civil  Service 
empl03'-ment.   Positions  may  be  abolished.   Charter  Sections  lli3  and 
20.   See:   Hanley  v.  iairnhy.  l+O  Cal.  ?d  572  (1953)  J  Livingstone  v. 
MacGillivray,  1  Cal.  2d  Sk^   (193^^). 

The  rule  does  not  mean  that  Civil  Service  employees  must 
always  perform  the  same  duties.   The  duties  of  r)ositions  may  be  re- 
allocated by  the  Civil  Service  Commission  from  time  to  time  "in 
accordance  v'ith  duties  and  responsibilities  of  the  employment," 
pursuant  to  Charter  Section  ll\.l.      The  scope  of  duties  may  be 
changed  from  time  to  time.   Pursuant  to  Charter  Section  IL1.3  the 
appointing  officer  shall  give  immediate  notice  to  the  Civil 
Service  Commission  of  "any  change  in  duties  if  the  position  is 
included  in  the  classified  Civil  Service."   Pursuant  to  its 
powers  under  Section  II1.I  of  the  Charter,  the  Civil  Service 
Commission  has  prescribed  rules  relative  to  "classification". 
Sections  6  and  7  of  Rule  1  of  the  Civil  Service  Commission 
provide  as  follows: 

"Section  6.   REPORTS  PROK  APPOINTING  OFFICERS: 
Appointing  officers  shall  immediately  notify  the 
Civil  Service  Commission  of  the  proposed  creation 
or  abolishment  of  any  -oosition  and  of  any  change 
in  duties  of  existing  Positions  as  provided  in 
Section  lij.3  of  the  Charter." 

"Section  7.   AI''3:iNDIiEl\TTS  TO  CLASSIFICATIONS:   The 
Civil  Service  Classif icationsof  positions  may  be 
amended  at  any  meeting  of  the  Comnission.   All  re- 
quests for  amendments  of  classifications  or  changes 
in  allocation  of  positions  shall  be  posted  on  the 
blackboard  of  the  business  office  of  the  Commission 
for  a  period  of  at  least  one  week  before  such  request 
shall  be  acted  uPon  by  the  Civil  Service  Commission, 
The  allocation  or  reallocation  of  a  position  shall  not 
adversely  affect  the  Civil  Service  riglits  of  an  occupant 
regularly  holding  such  position." 
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See  also:   Carter  v.  rjty  of  Los  Anp.eles.  31  Cal.  2cl  3I4.I 
(19i|6);  v:inslov'  v.  Bull,  97  C^..  gl6  (1929). 

In  the  instant  case,  it  is  not  sought  to  abolish 
positions.   That  is  sought  to  be  acconiDlished  is,  in  effect,  a  re- 
allocation, re-titling  and  restatement  of  the  duties  of  the  posi- 
tion of  Airport  Attendant,  eliminating  from  the  duty  statement  a 
portion  of  the  vrorl:  novi   performed  and  adding  thereto  a  further 
amplification  of  duties.   The  case  resolves  itself  to  this  question: 
Can  the  Public  Utilities  Commission,  by  viture  of  the  'orovisions  of  a 
lease,  transfer  to  a  Lessee,  the  performance  of  certain  duties  now 
performed  by  Airport  Attendants?   It  does  not  follow  that  because 
duties  were  once  performed  or  are  currently  r)erformed  by  Civil  Ser- 
vice emoloyees  such  duties  must  for  all  time  be  performed  by  Civil 
Service  employees  ■'dthout  exception.   The  position  itself  may  be 
abolished  and  r>ositions  may  be  reclassified  and  duties  may  be 
changed,   Does  the  fact  that  it  is  contemplated  that  certain 
services  are  to  continue  to  be  performed  by  a  Lessee  as  incidental 
to  privileges  granted  hy   lease,  instead  of  completely  eliminated, 
of  itself,  invalidate  such  a  transfer  of  duties?   If  any  Airnort 
Attendants  now  employed  by  the  City  would  be  laid  off  by  virtue 
of  such  transfer,  a  serious  question  vrould  arise  as  to  the  validity 
of  any  transfer  of  duties  having  such  result.   Section  li|.l  of  the 
Charter  provides  that  the  reallocation  of  a  position  shall  not 
adversely  affect  the  Civil  Service  rights  of  an  occuToant  regularly 
holding  such  position. 

Even  if  an  occupant  of  a  position  would  not  be  affected, 
the  rule  remains  that  City  cannot  contract  for  services  which  could 
be  performed  under  the  provisions  of  Civil  Service  emplo^-ment. 
This  rule,  however,  has  certain  limits.   There  is  a  border  line 
between  services  which  must  be  performed  by  Civil  Service  employees 
as  a  part  of  "positions  in  all  departments  of  the  City  and  County", 
and  services  •?'hich  m.ay  be  transferred  for  performance  by  a  concession- 
aire or  Lessee  in  a  lease  of  Cltj   property.   In  the  evolution  of 
the  operation  of  the  San  Francisco  International  Airport,  a  niimber 
of  services  rendered  to  users  have  been  assumed  by  business  and 
airline"  Lessees  by  virtue  of  leases  and  operating  privileges 
granted  by  City,   The  duties  of  Airport  Attendants  at  the  Airport 
have  been  changed  from  time  to  time  with  the  growth  of  the  Airport. 
In  the  operation  of  Airports,  in  general,  the  delineation  of  duties 
of  Airport  Attendants  has  been  subject  to  change  and  adjustment 
depending  on  circximstances  of  current  operation.   It  is  difficult 
to  define  the  exact  border  line  which  exists  between  types  of 
service  which  must  be  rendered  by  them  as  part  of  their  "position" 
and  services  vihich  can  be  performed  by  a  Lessee  as  an  Incident  of 
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the  power  of  the  Public  Utilities  Commission  to  lease  for  "airport 
purposes. "   I  am  informed  that  in  California  and  in  other  states 
There  airports  are  municipally  o^ned  and  Civil  Service  apnlies,  it 
is  the  common  practice  to  grant  to  a  T^essee  duties  in  connection 
vdth  private  aircraft  vhich  are  similar  to  those  which  are  contem- 
plated in  this  lease. 

In  revievjing  this  entire  matter,  it  is  my  conclusion 
that  the  duties  now  performed  by  i^^-irport  Attendants  in  the  fueling 
and  storing  of  private  aircraft  and  related  services  are  types  of 
service  Thich  can  be  given  over  to  a  Lessee  as  incidental  to  the 
privileges  granted  in  a  particular  kind  of  lease.   This  conclusion 
is  based  in  part  upon  the  fact  reported  to  me  that  in  releasing 
Airport  Attendants  from  these  particular  duties,  it  is  contemplated 
by  the  Public  Utilities  Commission  that  the  duty  scope  of  Airport 
Attendants  will  be  amplified  and  parti,  cularized  to  cover  required 
duties  in  the  maintenance  and  operation  of  an  Airport  which  has 
grown  phenominally  within  the  past  several  years  and  requires  the 
added  duty  which  Airport  Attendants  v.;ill  be  called  on  to  perform 
under  the  re-allocation  of  duties.   The  Commission  has  reported 
in  response  to  my  further  questions  as  follovjs: 

([}.)   In  connection  with  the  recommended  reclassification 
and  redesignation  of  the  Civil  Service  employees, 
what  duties  now  not  performed  I'ill  be  performed 
by  such  employees  vmder  the  recommended  reclassi- 
fications? 

"This  pertains  to  the  twelve  airport  attendants 
assigned  to  Field  Services: 

a.  Records  aircraft  arrivals  and  departures  and 
assigns  airline  loading  positions  when  required  to  assure 
sustained  flow  of  traffic. 

b.  Checks  and  reiDorts  on  utilization  of  common  use 
facilities  by  air  carriers  and  other  tenants. 

c.  Responsible  to  and  assists  the  Supervisor  of 
Operations  (presently  titled  Crew  Chief). 

d.  Makes  special  investigations  pertinent  to  above 
duties  as  assigned," 
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(5)   How  many  employees  are  affected? 

"Of  the  3k-   Airport  Attendant  positions  at  the 
airport,  the  i\.   assigned  to  liaintenance  and  l8  to  the 
Police  Detail  will  not  be  affected  by  the  fixed  base 
operator  agreement.   The  12  assigned  to  Field  Services 
will  be  affected. 

"Duties  of  Airport  Crew  Chiefs  encompass  the  super- 
visory relationship  of  all  the  duties  listed  for  Airport 
Attendants,  plus  other  duties  involved  in  being  in  charge 
of  operation  of  airport  facilities  during  an  assigned 
tour  of  duty.   The  5  Crew  Chiefs  in  the  Airport  T^epart- 
ment  are  presently  assigned  on  the  basis  of  one  to 
Maintenance  and  k   in  the  Operations  Division.   The 
Operations  Division  includes  both  field  services  and 
police,  which  totals  30  Airport  Attendants.   The  fixed 
base  Operator  Agreeraent  will  not  reduce  the  work  load 
of  the  Crew  Chief  but  will  enable  him  to  devote  additional 
time  to  many  vital  supervisory  services  of  the  Airport." 

The  latest  decision  of  the  California  Supreme  Court  on 
the  subject  of  Civil  Service  employment  is   In  re  HcMlllin' s 
Estate,  292  P.  2d  882  (decided  February  7,19F5T"i   In  reviewing 
former  decisions  of  the  Appellate  Court  on  the  subject,  the  State 
Supreme  Court  stated: 

"But  the  cited  cases  concerned  contracts  for 
services  to  be  performed  for  the  state  or  a 
state  agency,  acting  in  its  governmental  or 
proprietary  capacity,  'herein  the  state  civil 
service  structure  was  bypassed,  and  mandamus 
was  unsuccessfully  sought  against  the  state 
controller  for  payment  of  such  services.  .  .  ." 

Here  the  "civil  service  structure"  is  not  sought  to  be 
"bypassed."  A  reallocation  in  the  authorized  manner  is  sought  in 
order  to  eliminate  duties  which  conflict  with  duties  to  be  assigned 
a  Lessee,  and  which  duties  concern  a  relatively  minor  portion  of  the 
duties  now  performed  by  Civil  Service  employment.   Further  duties 
for  performance  by  Civil  Service  employees  are  contemplated  and  set 
forth  in  a  new  duty  statement.   The  Public  'Utilities  Commission 
cannot  arbitrarily  remove  essential  duties  of  a  classification  and 
assign  them  for  contract  services  or  remove  duties  for  private 
performance  in  such  a  manner  that  employments  x^ill  be  terminated. 
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But  the  Public  'Utilities  Comnission  has  the  power  under  the  Charter 
to  lease  Airport  land  for  "airport  purposes"  and  the  povier  (See: 
Trens  ^'orld  Airlines^  Inc.,  vs.  City  and  County  of  San  Francisco, 
225  P.  2d  k.13)   under  the  County  and  Kunicipal  Airport  Act  to  "lease, 
or  assign  for  operation  any  space  and  any  necessary  or  useful 
apmirtenances,  appliances  or  other  conveniences.''  In  the  exercise 
of  this  power  the  Commission  may  assign  non-essential  duties  which 
have  either  been  previously  performed  by  Civil  Service  employees  or 
could  be  performed  by  Civil  Service  employees  which  change  in 
duties  will  not  have  the  result  of  abolishing  the  employments 
involved. 

J^  conclusions  may  be  summarized  as  follows: 

1.  It  is  true  that  Section  12  of  the  proposed  lease 
does  contemplate  in  some  provisions  thereof  the  taking  over  by  the 
proposed  Lessee  duties  now  performed  by  P^l  Airport  Attendants; 

2.  It  is  also  true  that  F^l  Airport  Attendants  have  a 
nximber  of  duties  which  are  unaffected  by  the  lease.   The  Public 
Utilities  Commission  has  initiated  procedure  to  eliminate  con- 
flicting duties  from  the  duty  scope  of  Airport  Attendants  and  also 
has  taken  steps  to  amplify,  particularize  and  revise  duties  here- 
after to  be  perforraed  by  Airport  Attendants.   These  procedures 
should  be  completed  in  the  event  the  lease  is  avjarded; 

3.  It  is  not  true  that  all  services  performed  by  Civil 
Service  employees  must  be  continued  to  be  performed  by  them  in 
connection  with  the  operation  of  Sen  Francisco  International 
Airport,  ^-'ithout  violating  charter  requirements  relative  to  Civil 
Service,  the  Public  Utilities  Commission  has  the  power,  within 
certain  limits,  to  give  over  to  a  T^essee  the  duty  of  performing 
some  services; 

Ij..   The  services  contemplated  to  be  performed  by  Lessee 
under  Section  12  of  the  proposed  lease  which  are  now  performed  by 
P51  Airport  Attendants  are  of  such  a  nature  that  the  transfer 
does  not  violate  Civil  Service  requirements,  and  are  within  the 
power  and  discretion  of  the  Public  Utilities  Commission  to  transfer, 
provided  that  the  transfer  does  not  result  in  the  curtailment 
of  employment  of  Airport  Attendants. 

Respectfully  submitted, 

DIGIT  R.  HOLM 
TMO'C/BJ\-:  City  Attorney 

T/>:  Mr.  Francis  iicCarty 

Member  of  Board  of  Supervisors 

City  Hall 

San  Francisco  2 


OPINION  NO.  1076 
May  10,  1956 

SUBJECT:   FORMULATION  OF  REDEVELOPMENT  PLANS- 
POWERS  AND  DUTIES  OP  PLANNING  COM- 
MISSION AND  REDEVELOPMENT  AGENCY 

Dear  Sir: 

At  a  meeting  In  your  office  on  May  8th  you  requested  my 
opinion  as  to  the  functions  and  responsibilities  of  the  Planning 
Commission  and  the  Redevelopment  Agency  in  the  preparation  of  pre- 
liminary plans,  tentative  plane  and  redevelopment  (final)  plans. 

OPINION 

The  powers  and  duties  of  each  are  set  out  in  the  code  but 
to  date  no  court  of  record  has  been  called  upon  to  reconcile  any  con- 
flict between  these  two  divisions  of  government. 

Section  33500  of  the  Community  Redevelopment  Law  (Health 
and  Safety  Code)  provides: 

"Selection  of  project  areas  by  planning  commission: 
Preliminary  plans.   Of  its  own  motion  or  at  the  request 
of  the  agency  the  planning  commission  may,  or  at  the 
direction  of  the  legislative  body  or  upon  the  written 
petition  of  the  owners  in  fee  of  a  majority  in  area 
of  any  redevelopment  area,  excluding  publicly  owned 
areas  or  areas  dedicated  to  a  public  use,  the  planning 
commission  shall  select  one  or  more  project  areas  com- 
prising all  or  part  of  such  redevelopment  area,  and 
formulate  a  preliminary  plan  for  the  redevelopment  of 
each  project  area." 

Section  33502  provides: 

"Agency  tentative  plan:  To  be  based  upon  prelim- 
inary plan.   The  planning  commission  shall  submit  the 
preliminary  plan  for  each  project  area  to  the  agency 
and  the  agency  shall  base  the  tentative  plan  upon  the 
preliminary  plan.   The  agency  shall  make  an  analysis 
of  the  preliminary  plan  and  include  the  analysis  in  its 
report  to  the  legislative  body  pursuant  to  Section  33560." 

Section  33503  provides: 

"Co-operation  by  agency  and  planning  commission. 
The  agency  and  planning  commission  shall  cooperate  in 
the  selection  of  project  areas  and  in  the  preparation 
of  the  preliminary  and  tentative  plans." 
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Section  33530  provides: 

"Public  hearing  by  agency.  Before  submitting  the 
tentative  plan  to  the  legislative  body  the  agency  shall 
conduct  a  public  hearing  on  It." 

Section  33560  provides: 

"Submission  to  legislative  body:   Accompanying 
repoFT:   ContenTs^   The  tentative  plan  shall  be  pre- 
sented by  the  agency  to  the  legislative  body  and  shall 
be  accompanied  by  a  report: 

"(a)   Setting  forth  the  reasons  for  the  selection 
of  the  project  area. 

"(b)  Describing  the  physical,  social,  and  economic 
conditions  existing  in  the  area. 

"(c)   Including  a  preliminary  financial  analysis 
of  the  proposed  redevelopment  and  proposed  rent  ranges 
on  properties  for  residential  use,  for  the  purpose  of 
indicating  the  general  character  of  the  proposed  resi- 
dential development. 

"(d)   Including  the  report  and  recommendations  of 
the  planning  commission." 

Section  33700  provides: 

"Preparation  by  agency:   Power  to  hold  hearings : 
Other  negotiations.   Each  agency  shall  prepare  or  cause 
to  be  prepared,  or  adopt,  a  redevelopment  plan  for  each 
project  area  and  for  that  purpose  may  hold  hearings  and 
conduct  examinations,  investigations,  and  other 
negotiations. " 

Section  33703  provides: 

"Formulation  upon  tentative  plan:   Conformance  to 
master  plan:   Consultations.   A  redevelopment  plan 
for  a  project  area  shall  be  based  upon  the  approved 
tentative  plan  and  conform  to  the  master  or  general 
community  plan  insofar  as  the  latter  applies  to  the 
project  area.   The  agency  shall  consult  with  the 
planning  commission  of  the  community  in  formulating 
redevelopment  plans." 
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Section  33704  provides: 

"Report  by  planning  commission.  Before  the  rede- 
velopment  plan  of  each  project  area  is  submitted  to  the 
legislative  body,  it  shall  be  submitted  to  the  planning 
commission  for  its  report  and  recommendation  concerning 
the  redevelopment  plan  and  its  conformity  to  the  master 
or  general  community  plan  adopted  by  the  planning  com- 
mission or  the  legislative  body.   Within  30  days  after 
a  redevelopment  plan  is  submitted  to  it  for  consider- 
ation, the  planning  commission  shall  make  and  file  its 
report  and  recommendation  with  the  agency." 

It  is  apparent  from  a  reading  of  the  above  sections  of  the 
Community  Redevelopment  Law  that: 

1.  The  responsibility  for  a  formulation  of  preliminary 
plans  lies  with  the  Planning  Commission. 

2.  The  responsibility  for  the  drafting  of  tentative 
plans  and  redevelopment  (final)  plans  lies  with  the  Redevelopment 
Agency. 

3.  The  Planning  Commission  and  Redevelopment  Agency  shall 
cooperate  and  consult  with  each  other  in  the  formulation  of  prelimina- 
ry, tentative  and  redevelopment  (final)  plans. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:  Hon.  George  Christopher 

Mayor  of  the  City  and  County 
of  San  Francisco. 


m/DRH 


OPINION  NO.  1077 
May  10,  19^6 


SUBJECT:   RIGHTS  OP  POLICEMEN  f.Fn  FIREL'EN  ^JSAILED  AS  A  RESULT  OP 
PERPORIIAKCE  OP  PUTILS  UNDER  CHARTER  SECTION  172. 

Gentlemen: 

This  vdll  acknowledge  receipt  of  your  request  for  an 
opinion  as  to  whether  a  policeman  or  fireman  vTho  has  been 
permanently  disabled  (as  a  result  of  bodily  injury  received  in 
or  illness  caused  by  the  performance  of  his  duties)  may  be  so 
retired  on  a  disability  pension  by  the  Retirement  Board  upon 
its  determination  that  the  injury  or  illness  is  permanent,  or 
whether  such  employee  is  entitled  under  section  172  of  the  charter 
to  receive  disability  benefits  equal  to  and  in  lieii  of  his  salary 
for  a  period  of  tvelve  months  in  the  ap;p-reKate  for  such  permanent 
disability, 

I  OPINION 

Section  172  of  the  charter  vsls   amended  at  the  election 
held  on  November  6',  1951  ^nd  ratified  by  the  Legislature  on 
March  10,  19^2  so  as  to  add,  in  part,  the  folloving,  language 
thereto: 

"^Tienever  any  member  of  the  fire  or  police  depart- 
ment, as  defined  in  sections  17I.I.I  and  I68.I.I,  re- 
spectively, is  incapacitated  for  the  performance  of 
his  duties  by  reason  of  any  bodily  injury  received  in 
or  illness  caused  by  the  perfonnance  of  his  duty,  as 
determined  by  the  retirement  borrd,  he  shall  become 
entitled,  regardless  of  his  period  of  service  v'ith  the 
city  and  county,  to  disability  benefits  equal  to  and  in 
lieu  of  his  salary  as  fixed  by  the  charter,  vhile  so 
disabled,  for  a  period  or  periods  not  exceeding  t'-'elve 
months  in  the  aggregate,  vith  respect  to  any  one  injury 
or  illness." 

You  ask  T-'hether  the  language  "not  exceeding  txielve 
months  in  the  aggregate,  with  respect  to  any  one  injury  or 
illness"  gives  the  Retirement  Board  discretionary  right  to 
terminate  the  above  disability  benefits  and  substitute  disability 
retirement  viithln  the  tx'elve  month  period  at  any  time  it  deter- 
mines the  disability  to  be  permanent,  or  whether  the  employee 
has  a  right  to  a  continuance  of  the  above  disability  benefits 
for  a  full  twelve  month  period. 
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In  view  of  the  fact  that  this  inquiry  arises  out  of  a 
possible  ambiguity  in  the  above  amendment  to  charter  section  172, 
as  submitted  to  the  people  at  the  election  held  on  Kovenber  6, 
1951,  it  is  both  proper  and  fitting  that  one  look  at  the  argument 
made  to  the  voters,  at  the  time  of  the  submission  thereof,  in  order 
to  ascertain  the  intent  of  the  voters  in  approving  this  charter 
amendment. 

EaximbauRh  v.  City  of  San  Diego  (1914-1)  kk   C.A.  2d 
B95,  901; 

Kaiser  v.  Hookins  (193^)  6  Gal.  2d  537,  538,  vhere  the 
court  said  in  oart: 


"'It  is  a  general  rule  of  statutary  construction 
that  the  courts  vill  interpret  a  measure  adopted  by 
vote  of  the  people  in  such  manner  as  to  give  effect 
to  the  intent  of  the  voters  adooting  it,'" 


The  argument  to  the  voters  in  favor  of  the  passage  of 
this  charter  amendment  stated  the  following  insofar  as  v;e  are 
here  concerned: 

"The  proposal  provides  that  the  disability  benefits 
shall  be  in  lieu  of  benefits  under  the  Labor  Code,  so  as 
to  prevent  double  benefits,  and  provides  also  that  the 
Firemen  end  Policemen  shall  receive  credit  under  the 
Retirement  System,  as  they  now  do  under  the  sick  leave 
rules,  for  the  duration  of  such  disability,  but  not  to 
exceed  one  year."   Cunderscoring  ours)    '~ 

The  argument  made  to  the  voters  in  favor  of  the  passage 
of  this  charter  amendment  certainly  clears  up  any  uncertainty  as 
to  the  duration  of  the  disability  benefits  Intended  to  be  given 
when  it  stated  that  they  would  be  given  "'for  the  duration  of  such 
disability,  but  not  to  exceed  one  year."  The  word  "duration"  in 
its  ordinary  sense  signifies  "extent,  limit,  or  time." 

People  V.  Hill,  7  Cal.  97,  102; 

State  V.  District  Court,  206  Pac.  2d  I66,  17O. 

Thus,  here,  it  would  signify  the  right  of  the  policeman 
or  fireman  to  disability  benefits  for  the  full  "extent"  or  "time" 
of  the  injury  or  illness,  but  not  to  exceed  one  year. 
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provided  under  section   17?  ^J'^J"^"^*"  disability  benefits  as 
of  suoh  into   0?  inSesrCeven  ^ho^o^Jj;  '^°''  **■"  ^""Sth  or  duration 
permanent!^  dlsabllngU^ul^no?     '"^l^ee'S^nrjear"'  and%°S:""^'^ 
d?saMll?v   iTnlt-'r'   T*  t'"'   *^'   ^^^ht   to  teJ^Jnlte    fuoh 

^^^^  vi?hir?.:iaff  ijei:r„^;;trj;ii*?dr^"^^-"'  ^^  "^  - 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

kskZ-fb 

to:  retirel'ent  board 

San  Francisco  City  and  County 
I  Employees'  Retirement  System 

14-60  licAllister  Street 
San  Francisco  2,  California 

Attention:   Mr.  Ira  g.  Thompson, 
Secretarj?- 


L 


Opinion  No.  1078 
May  11,  1956 

Gentlemen: 

This  Office  IS  m  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

'rthe'Di?^5,^you^had^approved^the  shorter  forAo'w  used 

posalld?e™r^l"s%'SI^?%?e^^i?!y°^3ld\i"Sl*fJ°lf?^^^°- 
t''h?s^?or^°L^°r  °Pi"^°"  as'L^^hat'Ltenl  SHhlre^A 
^  '^l  alfr^Si-  -ro?  i.'le-Sacf P--J-  ^^.  „ 

OPINION 

'^^'^tltdZlTs%^l^^^^^^^  invitation  for  proposal 

pared  them  with  the  sSggel?ed  ?om  of  in?lL?fSn'?n  ^"^  ^  ^^^  "°"^- 
was  prepared  for  the  Director  of  P^Si^i  u     ,       °"/°^  proposal  which 
No.    949  of  May  16     195S        Tn  o°L^''Ji^S  ^""^^^  ^^^^^  o^^  Opinion 
invitation,    so   thit  it  ^ould  be  aLn^f  .^^  "^^^^"^  ^^^^^   ^^^   complete 
lie  Wor.s  Department^^^^il^^ro^Sl^rth^'loffoSlnl  i^luafef^  ^^^^ 

"INVITATION  FOR  PROPOSAL 

and  Stanyan  Streets,   Golden  Gate  Park,   San  P^nfJsco  !" 

^  ^-^r, . O'clock,  tAc 

I  or  the  following  Park  work:  "" " — ■*  ^^ ' 
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Example; 

CONTRACT  NO.   I98 

Dredging  at  San  Francisco  Yacht 
Harbor  and  Miscellaneous  Pile  Work, 
San  Francisco,  California. 

Address  mailed  proposals  to  McLaren  Lodge,  Fell  and 
Stanyan  Streets,  Golden  Gate  Park,  San  Francisco  17,  Calif- 
ornia.  '' 

Bidders  must  indicate  Contract  Number  on  envelope 
containing  proposal. 

Proposals  must  be  made  on  forms  provided  by  the 
Department . 

Plans  and  specifications  available  at  McLaren  Lodge, 
Fell  and  Stanyan  Streets,  Golden  Gate  Park,  San  Fran- 
cisco 17. 

A  returnable  deposit  of 

Dollars  (  $_ )  is  required. 


A  certified  check  or  corporate  surety  bond  of  10  per 
cent  of  the  amount  bid  must  accompany  each  proposal. 

Each  bidder  shall  submit  with  his  bid  the  names  of 
all  subcontractors  and  their  respective  bids  upon  which 
his  bid  is  based. 

The  contract  will  provide  for  progressive  payments 
in  accordance  with  Section  96  of  the  Charter.  (If  con- 
tract is  not  to  provide  for  progressive  payments,  omit 
any  mention  thereof.)  The  contract  will  be  let  on  the 
basis  of  (a  gross  price)  (cost  per  unit  of  work  to  be 
performed ) . 

Liquidated  damages  for  the  failure  to  complete  the 

work  within days  after  contract  is  awarded 

(if  other  date  is  desired,  insert  same)  are         Dol- 
lars ($ )  per  day.  

^         Right  is  reserved  to  reject  any  and  all  bids." 

The  above  invitation  for  proposals  meets  all  of  the  requirements  of 
the  Contract  Procedure  Ordinance  as  well  as  the  provisions  of  the 
Charter  concerning  these  matters . 
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Respectfully  submitted, 


RTW/pwn  DION  R.  HOLM 

^^^/^^^  City  Attorney 


Enclosure 


TO:  RECREATION  AND  PARK  COMMISSION 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  IJ,    California 

Attention:   Edward  A.  McDevitt, 
Secretary. 


INSTRUCTIONS  TO  BIDDRR.q 

When  you  submit  vour  bid  be  sur^: 

1.  That  the  bid  sheet  Is  attached  to  the  "Proposal." 

2.  That  the  bid  bond  or  certified  check  Is  attached  to 

JhiL  ^^°P°;^1-   The  bid  bond  or  certified 
Check  must  be  not  less  than  10^  of  the  amount  bid 

^*   ^""^"each  of'theL'h?.'^"'''^''?^'  ^"^  ^^^  ^°^-^^  of 

each  of  their  bids,  is  attached  to  this  "Proposal. 

^.  That  the  "Proposal"  Is  signed. 

5.  That  the  signature  on  the  affidavit  Is  attested  to  bv 
a^Notary  Public  or  by  the  Director  of  Pub!?c    "" 

^'     ''''^\o?h  ?hf  rii   ^°^J  subcontractors  are  licensed  by 
Ifi^e'S?  Sllfo'S^i?^^'^  ''   '^^  ^^^^^^-°  ^  ^'e 

Ifljou  are  the  succ^^.<,fni  (Iqw)  bidder,  you  must: 

1.  Enter  into  a  contract  with  the  Department  of  Public 

^olou'^'palliSe'^^^"''^"  '??  contract°'ls"awarded 
ySurSuretTbonl  o'?  TerllrTel'o'llttV'''''''^'^  '' 

aSardld!  ''^"  ^°^  ''   ^^^  ^^o^r^'lf^l^  TonlrlttTs 

^'     ""   ""'waJs'^mai.'Ji.'?  ''"^^'^?^  '°  guarantee  payment  of 
bond  shaf?  S?  ^  ^upplles  and  equipment  which 
Dond  shall  not  be  for  less  than  50^  of  the 
contract  as  awarded.  ^  z'  u-l  tne 


OPINION  NO.    1079 
May  11,    1956 


SUBJECT:      PARKI:^^G  METERS,    LEGALITY   OF  "•HERE  USED   FOR   TRAFFIC 
REGULATION   OR  REVENUE. 


Dear   Sir: 
follows: 


You  have   requested   an   opinion   of  the  City  Attorney  aa 


R   E  Q.  U  E  S  T 


"At   its  meeting  held   on  '  ednesday,   April  I4.,    1956» 
the  Finance  Committee   had   under   consideration  an   offer 
for   the    installation   of  parking  meter   co.Ttrols,    the 
use    of  which  would   remove      so-called    'free    time'    from 
parking  meters  whenever  cars  drive   away  from  metered 
stalls. 

"Attached  hereto   is  a   complete  brochure    on   the 
above-mentioned  device,    known   as   the    'Traffic  Kaster.' 

"By  direction   of  the  f'inance  Committee    this  matter 
is   being  referred   to  you  for   your    opinion   as   to   legality 
of  use   of   such  a  device.      Particularly,    the  Comraittee 
would    like   to   be   informed  whether   or  not  parking  meters 
may  be  maintained   only  for  purposes  of  regulation,    or  for 
revenue,    or  a  combination   of  both,    and  whether   or  not   the 
operation  proposed   is   legal  and  proper." 

OPINION 

The  proffered  "Traffic  Master,"  a  device  designed  to 
eliminate  so-called  "free  time"  froiM  parking  meters,  would  be  il- 
legal if  installed  for  the  primary  purpose  of  increasing  the  general 
revenue  derived  therefrom  without  relation  to  improving  the  parking 
or  traffic  problem.   Two  considerations  have  led  me  to  this  con- 
clusion: 

First:   The  legality  of  our  present  parking  meter  law 
(Ordinance  No.  I4.268,  Series  of  1939)  rssts  upon  its  stated  purpose 
"to  regulate  the  parking  of  vehicles  upon  the  streets  of  the  City 
and  County  of  San  Francisco,"  and  the  fact  that  the  revenue  produc- 
tion frora  them  presumably  bears  a  reasonable  relationship  to  their 
cost  of  installation  and  maintenance  (De  -^ryan  v.  City  of  San  Diego, 
75  C.A.2d  3ij.7;  state  v.  McCarthy,  126  Fla.  I4.33,  I7TT0.  3lIi7"Kimmel 
v.  Spokane,  7  '.^ash.2d  372,  109  P. 2d  1069;  note  (19l|l)  130  a.L.R.  316) 

Second:   It  has  been  held  generally  in  other  jurisdictions 
that  at  the  point  where  utilization  of  parking  meters  by  a  munici- 
pality becomes  excessively  revenue  producing  in  relation  to  the 
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regulatory  problem  involved,  it  thereupon  becomes  an  unauthorized 
tax  imposition  upon  parking  meter  users.   It  appears  in  this  in- 
stance that  the  main  argument  being  advanced  in  favor  of  "Traffic 
Master"  is  its  supplementary  revenue  producing  character.   That 
purpose  of  installation  by  and  of  itself,  however,  if  adopted  by 
the  Board  of  Supervisors  in  amending  the  present  ordinance  would 
in  my  opinion  be  stretching  the  ordinance  to  a  point  of  illegality. 

Our  Supreme  and  Appellate  courts  in  California  have  not 
as  yet  handed  down  a  decision  directly  upon  this  issue,  but  I  be- 
lieve the  majority  vie\i   in  other  jurisdictions  is  ably  summarized 
in  the  Idaho  case,  Foster' s.  Inc.  v.  Boise  City,  63  Idaho  201, 
118  P. 2d  721,  728,  as  follows; 

"The  means  and  instrumentalities,  by  and  through  which 
the  supervising  povjers  of  the  policing  authority  are 
brought  to  bear  on  the  subject  to  be  regulated,  involve 
costs  and  expenses.   It  is  only  reasonable  and  fair  to 
require  the  business,  traffic,  act,  or  thing  that  necessi- 
tates policing,  to  pay  this  expense.  To  do  so  has  uni- 
formly been  upheld  by  the  coxirts.   On  the  other  hand,  this 
povjer  may  not  be  resorted  to  as  a  shield  or  subterfuge, 
under  which  to  enact  and  enforce  a  revenue-raising  ordi- 
nance or  statute  .  .  * 

"The  fact  that  the  fees  charged  produce  more  than 
the  actual  cost  and  expense  of  the  enforcement  and  super- 
vision, is  not  an  adequate  objection  to  the  exaction  of 
the  fees.  The  charge  made,  however,  must  bear  a  reason- 
able relation  to  the  thing  to  be  accomplished." 

'  There  is,  however,  at  least  one  possible  way  in  which 

these  legal  obstacles  may  be  surmounted.   If  the  Eoard  of  Super- 
visors amends  the  present  parking  meter  ordinance  for  the  stated 
purpose  of  channeling  the  increase  in  revenue  involved,  or  the  net 
revenue  derived  from  the  whole  parking  meter  operation,  into  the 
financing  of  regulatory  costs  in  other  kindred  aspects  of  the  whole 
parking  and  traffic  control  problem,  such,  for  instance,  as  pro- 
viding better  off-street  parking  facilities,  such  an  amendment 
would  perhaps  stand  a  legal  test.   The  well-reasoned  case  of  Rickey 
V.  x^iley,  177  Ore.  321,  162  P. 2d  371j  indicates  such  a  broad  scope 
of  proper  regulatory  uses  with  respect  to  parking  meter  revenue. 
An  excerpt  from  it  reads  as  follows  (p.  377): 


I 


"The  moneys  derived  from  the  operation  of  the  meters  have 
been  expended  for  the  purposes  stated  in  the  ordinances, 
as  amended.   Included  in  such  purposes  is  the  installa- 
tion and  maintenance  of  traffic  controls  throughout  the 
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city.   Such  traffic  controls  include  traffic  signals, 
safety  islands,  street  raarking  to  direct  traffic,  tun- 
nels for  pedestrian  use  under  dangerous  intersections, 
the  salaries  of  police  officers  engaged  in  policing 
parking  raeters  and  investigating  traffic  accidents, 
purchase  of  automobiles  and  other  necessary  equipment 
for  the  use  of  such  officers,  and  the  expense  of  re- 
modeling the  police  station  to  provide  facilities  for 
handling  cases  of  violation  of  traffic  regulations. 
.  .  .  the  expenditure  of  the  meter  revenues  for  such 
purposes,  as  expressed  in  the  ordinances,  is  reasonably 
within  the  general  purpose  of  traffic  control." 

I  conclude  therefore  that  while,  as  first  stated,  author- 
izing a  "free  time"  eliminating  device  on  parking  meters  may  not  be 
done  strictly  as  a  revenue  producing  measure  for  general  city  pur- 
poses unrelated  in  character,  it  may  be  done  as  a  supporting  means 
of  acquiring  needed  additional  revenue  for  improvements  in  all  re- 
lated aspects  of  the  parking  and  traffic  control  problem.   In  so 
advising  you,  however,  I  would  caution  that  there  are  certain  prac- 
tical objections  which  the  Departraent  of  Public  ^'orks  has  to  the 
presently  proposed  device,  which  I  am  sure  the  Board  of  Super- 
visors will  consider  along  with  these  legal  aspects  of  the  problem. 

You  are  also  advised  that  certain  questions  concerning 
patent  rights  to  the  so-called  "Traffic  Master"  have  been  raised 
to  this  office  and  that  those  questions  must  be  resolved  before 
any  favorable  action  may  be  taken  concerning  its  use  by  the  City. 

Respectfully  submitted. 


DION  R.  HOLM 
RJH:BJ^  City  Attorney 

To:  i4r.  John  R.  McGrath 

Clerk  of  the  Eoard  of  Supervisors 
235  City  Hall 
San  Francisco  2 
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SUBJECT:   RSDEVELOPr.ENT  OF  SODTII  3ASIW  PROJECT  AREA  F-1,  HARJIEY 
PROPOSAL  FOR. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"The  r.edevelopment  Agency  at  its  last  regular 
meetinc  authorized  and  directed  me  to  request  a  formal 
opinion  from  you  on  the  legal  questions  raised  in 
Paragraph  III  of  the  enclosed  informational  memorandiim 
dated  .iay  I4.,  1956,  in  connection  with  the  proposed  re- 

I      development  of  the  South  Basin  Project  Area  F-1  as  a 

I  V/holesale   Produce   i.Iarket." 

!  OPINION 

The  memorandum  attached  to  your  letter  presents  tv;o  major 
problems: 

(a)  Can  the  redevelopment  plan  for  the  redevelopment 
of  the  South  Basin  Project  Area  F-1  be  legally  amended  to 
provide  that  the  City,  instead  of  the  Redeveloper,  shall 
install  utilities,  services  and  lighting  and  planting  and 

pavinj:? 

(b)  Can  the  redevelopment  plan  for  the  redevelopment 

of  South  Basin  Project  Area  P-1  be  legally  amended  to  provide 
for  an  alternate  industrial  use  of  the  area  in  event  the 
area  cannot  be  developed  as  a  Produce  I'larket  and  area  for 
allied  industry? 

In  addition  to  the  legal  problems  involved,  there  are 
many  problems  concerning  planning  v/hich  must  be  resolved  by  your 
Arency  and  the  Planning  Commission,   Any  alternate  use  for  the  land 
as  and  for  industrial  .  urposes  could  not  be  an  unrestricted  use. 
Provision  for  such  use  would  have  to  meet  all  the  requirements  of 
the  Community  Redevelopment  Lav;  (Cal.  Health  and  Safety  Code  sections 
33000-3395l(-)  in  connection  v/ith  the  contents  of  a  redevelopment  plan. 

As  stated  above,  your  inquiry  raises  the  question  whether 
the  liarney  proposal  can  now  be  adopted  as  an  amendment  to  the 
redevelopment  (final)  r)lan  for  the  South  Basin  area  v.'ithout  the 
necessity  of  formulating  and  adopting  new  preliminary,  tentative 
and  redevelopment  (final)  plans  pursuant  to  the  Community  Redevelop- 
ment Law, 


Opinion  ITo.  IO8O 
Hay  23,  1956 
Page  2 


Before  1955j  there  v/as  no  provision  in  the  Community 
Redevelopment  Law  for  the  amendment  of  a  tentative  or  redevelop- 
ment (final)  plan  once  it  had  been  adopted  by  the  legislative 
body.   In  that  ?/ear,  the  Legislature  enacted  Section  337[j.7 
(Health  and  Safety  Code)  as  part  of  the  Community  Redevelopment 
Law,   This  section  provides  as  follows: 

"g  33>lkl »      Amendment  or  modification  of  tentative 
or  redevelopment  plan:   Procedure.   If  at  any  time  after 
the  adoption  of  a  tentative  or  redevelopment  plan  for  a 
project  area  by  the  legislative  body,  it  becomes  necessary 
or  desirable  to  amend  or  r.iodify  such  plan,  the  legislative 
body  may  amend  such  plan  upon  the  recom.nendation  of  the 
agency. 

"Before  recom:r:ending  amendment  of  the  plan  the 
agency  shall  hold  a  public  hearing  on  the  proposed  amend- 
ment,  notice  of  such  hearing  shall  be  published  once  a 
week  for  tliree  successive  v/eeks  prior  to  the  date  of 
hearing  in  a  nem'spaper  of  general  circulation,  printed 
and  published  in  the  com'-aunity,  or,  if  there  is  none,  in 
a  nev.'spaper  selected  by  the  agency.   The  notice  of  hearing 
shall  include  a  legal  description  of  the  boundaries  of 
the  area  designated  in  the  plan  to  be  amended  and  a 
general  statement  of  the  purpose  of  the  amendment. 
Copies  of  the  notices  shall  be  mailed  to  the  last  knov;n 
assessee  of  each  parcel  of  land  within  such  boundaries, 
at  his  last  known  address  as  shown  by  the  records  of 
the  assessor  for  the  community,  and  to  persons,  firms, 
or  corporations  which  have  acquired  property  within 
such  boundaries  from  the  agency,  at  his  last  known 
address  as  shovn  by  the  records  of  the  agency.   If  after 
the  public  hearings  the  agency  recom.iends  substantial 
changes  in  the  plan  which  affect  the  master  or  com-.:unity 
plan  adopted  by  the  planning  commission  or  the  legisla- 
tive body,  such  changes  shall  be  submitted  to  the  planning 
commission  for  its  report  and  recomm.endation  to  the  legis- 
lative body  within  30  days  after  such  submission. 

"After  receiving  the  recommendation  of  the  agency 
concerning  such  changes  in  the  plan,  and  not  sooner  than 
30  days  after  the  submission  of  changes  to  the  planning 
commission,  the  legislative  body  shall  hold  a  public  hear- 
ing on  the  proposed  amendment,  notice  of  which  hearing 
shall  be  published  in  a  newspaper  in  the  manner  and  at 
the  times  designated  above  for  notice  of  hearing  by  the 
agency.   If  after  such  hearing,  the  legislative  body 
determines  that  the  amendments  in  the  plan,  proposed  by 


Opinion  No.  IO60 
May  23,  1956 
Pare  3 


the  agency,  are  necessary  or  desirable,  the  legislative 
body  shall  adopt  an  ordinance  anendinc  the  ordinance 
adopting  the  clan  thus  amended.   /Added  by  Stats.  1955 
ch  1761  §  I,.^"  ^ 

In  addition  the  Lecislature  amended  Health  and  Safety 
Code  Section  33703  to  provide  that  "any  amendments  to  a  redevelop- 
ment plan  pursuant  to  Section  337l!-7  need  not  be  based  on  the 
approved  tentative  plan," 

It  is  necessary  to  determine  whether  the  Earney  proposal 
can  properly  be  considered  an  amendment.   It  should  first  be  noted 
that  an  amendment,  v/htre  authorized  by  laxv,  need  not  be  confined 
to  trivial  or  minor  -latters,  since  an  anendment  is  defined  merely 
"as  a  legislative  act  designed  to  change  some  prior  and  existing 
lav;  by  adding  or  taking  from  It  some  particular  provision"   (Assets 
Reconstruction  Corp.  v.  .lunson,  81  d..    2d  363,  368).   Indeed 
Section  33714-7  indicates  that  the  anendments  adopted  to  a  final 
plan  may  consist  of  "substantial  changes  in  the  plan  v/hich  affect 
the  master  or  commnity  plan  adopted  by  the  planning  commission 
or  the  legislative  body'  (see  second  paragraph  of  Section  3371+7, 
above  quoted) . 

However,  there  are  substantial  reasons  why  I  an  of 
the  opinion  that  even  the  right  to  make  substantial  changes  in  a 
redevelopment  pl^^n  does  not  comprehend  a  co'iplete  alteration  of 
the  whole  purpose  of  the  tiroject  under  the  r-uise  of  an  amendment. 
Since,  under  the  alternative  use  contemplated  for  the  project  area 
in  the  I:arney  plan,  there  Is  a  possibility  that  the  area  will  be 
developed  for  general  industrial  uses  if  it  cannot  be  developed 
successfully  as  a  produce  market  within  three  years,  it  is  possible 
that  the  project  ulti"'ately  constructed  and  operated  would  be  a 
complete  departure  froni  the  f'andamental  ourpose  of  the  present  South 
Basin  Fvedevelopment  Flan,  as  finally  approved  by  the  Agency   and 
adopted  by  ordinance  of  the  Board  of  Supervisors. 

There  is  a  definite  legal  distinction  between  an  amendment 
or  modification  of  a  measure  and  a  complete  revision  thereof.   In 
I^cPadden  v.  Jordan,  32  Cal.  2d  330,  the  ^Itate  Supreme  Court  held 
that  the  State  Constitution  could  not  be  amended  by  an  initiative 
measure  which  was  so  co-.iprehensive  and  far-reaching  in  its  effect 
upon  basic  provisions  of  the  Constitution  that  it  should  have  been 
proposed  in  the  form  of  a  revision  by  a  state  constitutional  conven- 
tion.  In  drawing  the  distinction  between  an  amendment  and  a 
revision,  the  Court  stated  that  "the  significance  of  the  term 
'amendment'  implies  such  an  addition  or  change  \.ithin  the  lines  of 
the  original  instrument  as  vdll  effect  an  i-:provement,  or  better 
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carry  out  the  Purpose  for  phich  it  v/as  framed"  (32  Cal.  2d  at  333). 
The  Suprene  Court  rejected  the  contention  that  any  change  less 
than  a  total  one  is  an  amendment.   It  stated  that  so  broad  an 
interpretation  of  the  term  "amendment"  "would  reduce  to  the  rubble 
of  absurdity  the  bulwark  so  carefully  erected  and  preserved"  in 
regard  to  the  procedural  safeguards  provided  for  a  constitutional 
revision,  (p.  3I;8)   Thus  in  the  following  language  the  Supreme 
Court  held  that  the  initiative  measure  under  consideration  did  not 
qualify  as  an  amendment  (pp.  31-I-9-350): 

"Applying  the  long  establiched  law  to  any  tenable 
view  of  the  facts  v;hich  have  been  related,  it  is 
overwhelmingly  certain  that  the  measure  nov/  before 
us  v.'ould  constitute  a  revision  of  the  Constitution 
rather  than  an  amendment  or  'such  an  addition  or  change 
within  the  lines  of  the  original  instrument  as  will 
effect  an  improvement  or  better  carry  out  the  purposes 
for  vjhich  it  v;as  framed.'   (Livermore  v.  Waite  (18914.) » 
supra,  102  Cal.  113,  118-119.)   Indeed,  as  has  been 
shown  in  some  detail,  the  effect  of  adoption  of  the 
measure  proposed,  rather  than  to  'v;ithin  the  lines  of 
original  instrument'  constitute  'an  improvement  or 
better  carry  out  the  purpose  for  v/hich  it  was  framed,  ' 
v;ould  be  to  substantially  alter  the  purpose  and  to 
attain  objectives  clearly  beyond  the  lines  of  the 
Constitution  as  now  csst." 

In  the  case  of  Rains  v.  County  of  Contra  Costa,  37  Cal. 
2d  263 J  the  Sunrerae  Court  reached  a  similar  conclusion  as  to  the 
distinction  betv;een  an  anendmsnt  and  a  repeal,  the  latter  being 
differentiated  as  a  ''substantial  impairment"  of  prior  legislation. 

In  applying  the  rvile  of  the  above  cases  to  this  problem, 
it  is  necessary  to  determine  whether  construing  the  Harney  plan  to 
be  an  amendment  v;ould  deprive  the  public  of  any  of  the  substantial 
safeguards  to  v/hich  it  is  entitled  under  the  Community  Redevelopment 
Law.   Upon  inspection  of  the  Comm.unity  Iiedevelopment  Law,  I  have 
determined  that  the  procedure  for  amendment  differs  from  that  for 
the  initial  adoption  of  a  redevelopment  plan  in  many  respects: 

1.   V.hile  four  weeks'  notice  nust  be  given  of  the  public 
hearing  before  the  .^igency  on  the  adoption  of  the  tentative  plan, 
only  three  weeks'  notice  is  required  for  such  hearing  en  an  amend- 
ment (see  Ilealth  and  Safety  Code,  Section  33530). 
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2.  V.'hile  the  tentative  plan  proposed  by  the  Agency  must 
contain  a  "general  statement  of  the  scope  and  objectives  of  the 
plan,"  an  amendment  need  merely  contain  a  "general  statement  of  the 
purposes  of  the  amendment"  (see  Health  and  Safety  Code,  Section 
33532). 

3.  V.'hile  there  is  a  right  given  to  members  of  the 
public  to  submit  alternative  plans  to  the  agency  and  to  have  a 
hearing  thereon  prior  to  the  adoption  by  it  of  a  tentative  plan, 
there  is  no  such  requirement  for  an  amendment  stated  in  the  lav/ 
(compare  Health  and  Safety  Code,  Section  33531;). 

i|..   ".;hile  the  agency  must  submit  its  reasons  for  the 
selection  of  the  project  area,  a  description  of  the  conditions 
in  the  area  and  a  preliminary  financial  analysis  to  the  legis- 
lative board  with  its  tentative  plan,  it  is  not  required  to  do  so 
under  the  amending  procedure  (see  Health  and  Safety  Code,  Section 
33560). 

5.  Vhile  the  legislative  body  has  the  right  to  refer 
a  tentative  plan  bad:  to  the  Agency  for  further  action,  no  such 
right  is  specified  in  regard  to  an  amendment  (see  Health  and  Safety 
Code,  Section  33561). 

6.  'hile  there  is  a  right  to  be  heard  and  an  opportunity 
to  present  testimony  expressly  given  to  all  interested  persons 
before  the  legislative  body,  no  such  opportunity  is  provided  in  the 
provisions  governing  amendments  (see  Health  and  Safety  Code, 
Section  33565). 

7.  V'hile  any  qualified  person  or  public  or  private 
agency  has  the  right  to  present  an  alternative  tentative  plan 
to  the  legislative  body  and  have  it  referred  to  the  agency  or 
planning  comnissicn  for  their  recomr.iendations  and,  after  same,  have 
the  plan  passed  on  by  the  legislative  body,  none  of  such  rights 
exist  in  regard  to  an  amendment  (Health  and  Safety  Code,  Sections 
33566,  33567,  33568,  33730). 

8.  '  hile  disapproval  by  the  planning  commission  of  any 
tentative  or  redevelopment  (final)  plan  requires  a  two-thirds  vote 
instead  of  a  simple  majority  for  its  adoption  by  the  legislative 
body,  there  is  no  such  limit  in  regard  to  an  amendment.   In  the 
amending  procedure,  the  substantive  recomnendation  by  the  planning 
commission  is  ^ iven  no  particular  weight  (compare  Health  and  Safety 
Code,  Sections^33569,  33701+,  33705). 
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9.  V/hereas,  on  adoption  of  the  redevelopment  or  final 
plan  the  legislative  body  must  determine  whether  the  plan  is  in 
conformity  v/ith  the  Community  Redevelopment  Law  and  in  the 
interests  of  the  public  peace,  health,  safety  and  welfare  and 
"v/hether  the  adoption  and  carr?/ing  out  of  the  redevelopment  plan 
is  economically  sound  and  feasible,"  none  of  these  vital  deter- 
minations is  required  upon  the  adoption  of  an  amendment  (see  Health 
and  Safety  Code,  Section  33731). 

10.  '.'hile  on  the  adoption  of  the  final  plan  the 
legislative  body  must  determine  that  it  conforms  to  the  master 
plan,  besides  making  the  other  determinations  required,  no  such 
finding  is  required  on  the  adoption  of  an  amendment  (see  Health 
and  Safety  Code,  Section  33733). 

11.  V.hile  the  City  must  provide  for  expenditures 

"at  the  time  of  or  in  connection  v;ith  the  approval  of"  the  final 
plan,  there  is  no  provision  for  a  determination  of  expenditures 
on  the  adoption  of  an  amendment  (see  Health  and  Safety  Code, 
Section  33731+) . 

12.  •■.hile  it  is  a  condition  to  the  approval  of  any  final 
plan  that  it  contain  adequate  safeguards  that  redevelopment  be 
carried  out  pursuant  to  the  plan  and  pursuant  to  controls,  restric- 
tions and  covenants  as  deemed  necessary,  no  such  requirement  appears 
as  to  an  amendment  (Health  and  Safety  Code,  Section  337ij.l). 

13.  V'hereas  provision  is  made  for  participation  in 
the  redevelopment  of  property  in  the  project  area  by  the  owners 
thereof,  if  the  owners  agree  to  participate  in  accordance  with 
the  redevelopment  plan  adopted  by  the  legislative  body,  and  the 
time  in  which  owners  may  enter  into  participation  agreements, 
there  is  no  provision  for  the  entering  into  of  owner  participation 
agreements  in  the  procedures  for  the  adoption  of  an  amendment 

to  the  plan  (Sections  33701,  33702,  3371x5,  Health  and  Safety  Code). 

It  is  therefore  apparent  that  there  are  substantial 
c'ifferences  between  the  procedure  for  an  amendment  and  for  the 
initial  formulation  and  adoption  of  a  redevelopment  plan. 

However,  in  thus  pointing  out  that  the  statutory 
r>rocedure  for  amendment  of  a  redevelopment  plan  does  not  enumerate 
many  of  the  procedural  safeguards  and  substantive  legislative 
determinations  required  for  the  initial  adoption  of  such  plan,  I 
do  not  intend  to  i'nply  that  the  :^gency  or  the  Board  of  Supervisors 
v/ould  in  fact  omit  such  procedures  and  determinations  in  the  formu- 
lation or  passage  of  any  amendment. 
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ITor  do  I  determine  to  what  extent,  if  at  all,  the 
necessity  for  such  procedures  and  deter.ninations  is  to  be  read 
into  ^-^ection  337i|-7  by  l.:nplication  from  the  other  sections  of  the 
Lav;,  as  adc'ed  conditions  to  the  proper  exercise  of  the  amending 
process. 

It  is  merely  the  failure  of  the  Legislature  to  enumerate 
such  steps  as  part  of  the  a-iendment  procedure  that  leads  me  to  the 
conclusion  that  the  Leclslature  probably  intended  a  narrower  scope 
for  "amend-ient"  of  a  final  plan  than  for  its  initial  adoption.   The 
very  fact  that  a  redevelopment  (final)  plan  must  be  based  on 
preliminary  and  tentative  plans,  successively  formulated  and  adopted 
through  detailed  administrative  and  legislative  procedures,  suggests 
that  the  Legislature  did  not  comprehend  the  use  of  the  amending 
process  to  by-pass  all  these  procedures. 

Thus,  it  is  my  opinion  that,  while  "amendment"  includes 
some  substantial  change  in  a  redevelopment  plan,  it  does  not 
comprehend  a  basic  revision  of  the  plan,  substantially  altering 
the  projected  use  of  the  land  and  the  funda.iental  purpose  of  the 
project.   The  I'arney  proposal,  in  contemplating  a  possible  alter- 
native use  of  the  project  area  for  some  purpose  other  than  a 
Produce  Center,  is  such  a  basic  revision  of  the  redevelopment  plan 
that  it  cannot  fairly  be  said  to  qualify  as  an  amendment  or 
modification  thereof  under  the  Community  Redevelopment  Law. 

However,  it  is  further  necessary  to  distinguish  those 
features  of  the  Harney  proposal  v/hich  would  not  impair  the  basic 
purpose  of  the  present  plan  but  which  would  merely  affect  the 
manner  and  means  of  carrying  it  out.   I  refer  particularly  to  the 
changes  whereby  the  City,  instead  of  the  Tiedeveloper,  would  install 
utilities,  services  and  lighting,  and  do  planting  and  paving.   In 
my  opinion,  such  changes  would,  by  themselves,  be  proper  subjects 
for  an  amendment  of  the  redevelopment  plan  and  would  not  nec\essitate 
the  replanning  of  the  project.   See  Oran,''-:e  County   ater  List,  v. 
Parnsworth,  138  A.C..^.  539,  at  59i>. 

In  the  absence  of  any  judicial  decision  on  the  interpreta- 
tion of  what  constitutes  an  "amendment"  under  the  Community  Redevel- 
opment Law,  any  opinion  necessarily  anticipates  what  a  court  v/ould 
do  with  this  question.   Care  in  experimenting  with  an  untested  and 
r»reviously  untried  procedure  is  indicated  in  such  a  situation. 
The  language  of  the  "istrict  Court  of  Api^eal  in  Redevelopment 
Arency  v.  I'ayes,  122  C.a.  2d  777,  8l2  (hearing  by  Calif.  Supreme 
Court  denied;  certiorari  denied  by  U,  S.  Supreme  Court),  where  it 
upheld  the  constitutionality  of  the  Community  Redevelopm.ent  Law, 
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is  significant  in  this  connection  (p.  8l2): 

"It  should  be  e'nphasized  that  it  is  the  combina- 
tion in  I'ianond  Ilei^^hts  of  practically  all  the  blight 
conditions  mentioned  in  section  330[l2,  subdivisions 
(a)  to  (d),  showing  a  definitely  compelling  economic 
need,  v;hich  permits  the  use  of  the  act,  .  .  .  Public 
agencies  and  courts  both  should  be  chary  of  the  use  of 
the  act  unless,  as  here,  there  is  a  situation  v/here  the 
bli  ht  is  such  that  it  constitutes  a  real  hindrance  to 
the  develonment  of  the  city  and  cannot  be  eliminated  or 
improved  \.'ithout  public  assistance.   It  never  can  be 
used  just  because  the  public  agency  considers  that  it 
can  make  a  better  use  or  -planning  of  an  area  than  its 
present  use  or  nlan.   As  said  in  Cchneider  v.  District 
of  Columbia,  supra,  117  ?•  supp.  705  '•  .  .it  behooves 
the  courts  to  be  alert  lest  currently  attractive  projects 
Imninge  unon  funca'nental  rights.'" 

Thus,  in  viev;  of  the  substantial  public  rights  Involved 
In  a  reformulation  of  the  basic  purpose  of  the  redevelopment 
project  and  in  a  major  change  of  the  use  r>lanned  for  the  project 
area,  I  am  of  the  opinion  that,  in  order  to  avoid  an?/  serious 
question  as  to  proper  use  of  the  Community  Redevelopment  Lav/, 
the  Harney  proposal  as  here  presented  should  not  be  effected  by 
a  mere  amendment  of  the  redevelopment  plan.   Instead,  the  require- 
ments of  the  Community  Kedevelonment  Law  on  the  preliminary, 
tentative  planning  and  final  adoption  of  a  new  project  plan 
should  be  observed  and  all  procedures  should  be  carried  out  and 
all  necessary  determinations  nade  according  to  the  circumstances 
then  currently  existing. 

r.espectfully  submitted. 


DIOIJ  R.  HOLi: 
City  Attorney 


IG/GEB 


TO:   Ilr.  "'ugene  J.  Hlordan,  Clrector 
Redevelopment  Agency 
5l2  Golden  Gate  Avenue 
San  Trancisco  2,  California 


OPINION  NO.  1081 

May  28,  1956 

SUBJECT:   AUTHORITY  OP  MAYOR  TO  GIVE  BLANKET  AUTHORIZATION  TO 
CITY  DEPARTMENTS  TO  EXCEED  THEIR  AVAILABLE  FUNDS  FOR 
EMERGENCY  EXPENDITURES. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"Attached  hereto  is  a  letter  I  have  received  from  the 
Chief  Administrative  Officer,  Mr.  Thomas  A.  Brooks,  We  are 
in  the  process  of  reviewing  the  organization  of  City  De- 
partments in  connection  with  disaster  operations,  such  as 
the  Los  Angeles  train  wreck  and  the  Boston  nightclub  fire, 
where  the  normal  facilities  of  the  City  Department  involved 
are  not  adequate  and  yet  the  disaster  is  not  of  such  size 
to  warrant  total  mobilization  of  all  the  City's  resources 
as  is  contemplated  in  an  all  out  civil  defense  effort.  You 
will  note  that  Mr,  Turkel  has  raised  the  question  of  payment 
J     of  such  additional  services  as  might  be  required.  This  ques- 
tion, of  course,  would  be  common  to  many  other  City  Depart- 
ments . 

•'It  would  appear  to  me  that  the  simplest  way  of  handling 
this  would  be  for  the  head  of  a  department  who  feels  that  he 
must  have  immediate  services  beyond  their  normal  capacity,  to 
Inform  the  Mayor  of  their  requirements  and  request  that  the 
Mayor  declare  a  state  of  emergency.   If  the  Mayor  decided 
that  it  was  necessary  he  could  then  declare  a  state  of  emer- 
gency and  authorize  department  heads  to  make  such  expenditures 
as  are  required  by  their  department  to  meet  the  immediate 
situation. 

"There  are  several  questions  of  legality  that  come  up 
that  I  would  like  your  opinion  on.   Could  the  Mayor  legally 
give  blanket  authorization  in  advance  to  City  Department  heads 
to  exceed  their  available  funds  and  authorizations  for  expen- 
ditures when,  in  their  opinion,  there  was  an  immediate  need 
for  these  additional  services  because  of  some  emergency? 

"Have  you  any  other  suggestion  as  to  how  this  need  for 
Immediate  authority  to  incur  obligations  can  be  met  in  a 
manner  that  would  comply  with  Charter  provisions?" 

Enclosed  with  your  request  Is  a  copy  of  the  following  letter  re- 
ceived by  you  from  the  Chief  Administrative  Officer: 

"I  am  in  receipt  of  a  communication  from  Henry  W.  Tur- 
kel, M.D.,  Coroner,  from  which  the  following  is  quoted: 

"'In  preparing  the  written  manual  on  procedure 
for  the  Coroner's  Office  in  the  event  of  disaster, I 
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find  that  in  handling  anything  over  10  to  15 
fatalities  we  would  probably  be  obliged  to  solicit 
the  services  of  private  mortuaries  for  their  hearses 
and  their  personnel  to  man  them, 

"'In  the  several  years  that  I  have  been  in  this 
office,  various  groups  of  morticians  had  assured  me 
that  their  facilities  would  always  be  available  in 
the  event  of  a  disaster.   Nonetheless,  if  I  should 
call  upon  them,  it  would  well  be  possible,  and  per- 
haps not  unreasonably  so,  that  some  might  expect 
that  the  City  and  Coiinty  reimburse  them  for  the 
costs  Involved. 

"'In  the  event  of  such  a  situation  would  there 
be  funds  for  this  and  if  not,  might  I  be  personally 
liable,  since  I  would  have  been  the  one  who  reques- 
ted that  they  incur  the  expense  Involved  in  respond- 
ing to  the  scene  of  the  catastrophe  with  their  equip- 
ment and  to  perform  certain  duties  in  connection 
therewith  while  there?' 

"Please  be  good  enough  to  advise  me  regarding  funds  and 
whether  the  Coroner  would  be  personally  liable  for  expense  in- 
curred in  responding  to  the  scene  of  the  catastrophe  with 
their  equipment?" 

OPINION 

Section  25  of  the  Charter,  prescribing  the  powers  and  duties  of 
the  mayor,  provides  as  follows  with  respect  to  the  emergency  powers 
and  duties  of  the  mayor: 

"In  case  of  a  public  emergency  involving  or  threaten- 
ing the  lives,  property  or  welfare  of  the  citizens,  or  the 
property  of  the  city  and  county,  the  mayor  shall  have  the 
power,  and  it  shall  be  his  duty,  to  summon,  organize  and 
direct  the  forces  of  any  department  in  the  city  and  county 
in  any  needed  service;  to  summon,  marshal,  deputize  or 
otherwise  employ  other  persons,  or  to  do  whatever  else  he 
may  deem  necessary  for  the  purpose  of  meeting  the  emergency. 
The  mayor  may  make  such  studies  and  surveys  as  he  may  deem~ 
advisable  in  anticlpati5n  of  any  such  emergency."   (Emphasis 
added. ; 

As  stated  in  Mulllns  v.  Henderson,  75  Cal.2d  117>  the  question 
as  to  whether  conditions  Justify  action  by  the  majjor  pursuant  to 
the  emergency  powers  granted  by  the  charter  is  one  of  fact.   The 
determination  of  whether  an  emergency  in  fact  exists  is  one  to  be 
made  by  the  mayor.   If  it  may  reasonably  be  deduced  from  the  exis- 
ting conditions  forming  the  basis  for  the  mayor's  exercise  of  his 
emergency  powers  that  those  conditions  constitute  a  "public  emer- 
gency involving  or  threatening  the  lives,  property  or  welfare  of  the 
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> 
citizens,  or  the  property  of  the  city  and  county.  .  .  .,      then, 
under  Section  25,  any  reasonable  exercise  of  those  powers  by  the 
mayor  in  relation  to  the  municipal  affairs  of  the  City  and  County 
of  San  Francisco  is  justified.   Mullins  v.  Henderson,  supra. 

The  question  as  to  whether  any  given  set  of  facts  constitutes 
an  emergency  permitting  the  mayor  to  invoke  his  emergency  powers 
ordinarily  would  be  determined  by  the  mayor  subsequent  to  the 
occurrence  of  the  conditions.  However,  it  is  entirely  foreseeable 
that  there  might  be  future  public  emergencies  which,  without  a  doubt, 
would  require  emergency  measures  by  the  mayor  to  avert  loss  of  life 
and  property  or  to  protect  the  welfare  of  our  citizens.  These  emer- 
gencies may  be  of  such  nature  or  occur  under  such  circumstances  that 
the  effective  execution  of  the  emergency  measures  may  be  greatly,  or 
entirely,  dependent  upon  an  antecedent  formulation  and  dissemination 
of  a  plan  of  action  to  meet  the  emergency.  Delay  until  the  actual 
occurrence  in  taking  any  steps  to  meet  it  may  v/ell  mean  failure. 
Accordingly,  in  providing  for  possible  emergencies  that  may  occur  in 
the  future  the  mayor,  in  the  exercise  of  reasonable  foresight,  may 
declare  that  upon  the  happening  of  certain  conditions  a  state  of 
emergency  automatically  exists  and  may  determine  in  advance  that 
such  public  emergency  should  be  met  by  a  given  course  of  action.  See 
my  Opinion  No.  883,  September  24,  1954,  wherein  I  advised  that  the 
mayor  has  authority  to  declare  that  an  emergency  automatically  comes 
into  existence  by  receipt  of  a  Yellow  Alert. 

Nevertheless,  the  power  of  the  mayor  to  take  any  action  reason- 
ably necessary  to  meet  the  public  emergency,  including  the  power  to 
devise  a  plan  of  action  and  to  issue  and  transmit  all  orders 
necessary  to  execute  such  a  plan,  in  advance  of  the  actual  occurrence 
of  the  emergency,  cannot  be  extended  so  as  to  permit  the  determina- 
tion as  to  whether  the  occurrence  of  certain  conditions  will  con- 
stitute a  public  emergency  to  be  made  by  a  department  head  or  anyone 
else. 

The  power  to  determine  the  existence  of  an  emergency  and  to 
decide  what  is  necessary  to  meet  such  emergency,  being  conferred  upon 
the  mayor  by  Section  25  of  the  Charter,  cannot  be  delegated.   Ex 
parte  Grey,  11  C.A.  125. 

You  are  advised  therefore  that  if  it  is  a  reasonable  deduction 
that  the  occurrence  of  certain  conditions  will  constitute  a  "public 
emergency  involving  or  threatening  the  lives,  property  or  welfare  of 
the  citizens  or  the  property  of  the  city  and  county, "  the  mayor, 
under  Section  25  of  the  Charter,  may  so  determine  and  may  provide, 
by  whatever  means  deemed  necessary  therefor  by  him,  including  summon- 
ing, marshaling,  deputizing,  or  otherwise  employing  other  persons  for 
meeting  such  emergency.   If,  in  his  Judgment,  plans  for  meeting  such 
a  public  emergency  will  require  services  in  excess  of  the  normal 
capacity  of  a  city  department  to  furnish  them,  the  mayor  may  direct 
that  upon  the  occurrence  of  a  particular  emergency  the  department 
head  is  automatically  authorized  to  employ  such  persons  or  services 
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as  may  be  necessary  to  accomplish  the  assignment  of  that  department 
in  meeting  the  emergency.   Such  duty  of  employment  Imposed  on  a 
department  head  would  carry  with  It  the  right  to  fix  the  compensa- 
tion of  those  hired  within  reasonable  limits.   See  Mullins  v. 
Henderson,  supra. 

In  view  of  the  express  authorization  in  Section  25^  that  the 
mayor,  for  the  purpose  of  meeting  an  emergency,  may  "do  whatever 
else  he  may  deem  necessary,"  clearly  he  may,  in  advance  of  the 
actual  occurrence  of  the  emergency,  formulate  and  disseminate  a 
plan  for  meeting  the  emergency  which  will  provide  a  department  with 
authority  to  exceed  its  available  funds  in  expenditures  required 
by  the  emergency;  provided,  however,  that  the  actual  determination 
as  to  the  existence  of  the  emergency  and  the  proclamation  thereof 
must  be  made  by  the  mayor. 

Authority  to  exceed  available  funds  and  authorizations  for  ex- 
penditures cannot  rest  upon  the  opinion  of  a  department  head  that 
an  emergency  exists  and  results  in  the  need  for  expenditures  in 
excess  of  those  authorized  under  normal  fiscal  procedure. 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney 


TO:   A.  G.  COOK,  R.Adm.  USN  (Ret.) 
Disaster  Council  and  Corps 
45  Hyde  Street,  San  Francisco  2 


JJTJr/WPB 


I  OPINION  NO.    1082 

P  May   29,   1956 

SUBJECT:      CONTROL  OP  RATES  AND  OPERATING  REGULATIONS    OP   PARKING 
FACILITIES  JCknJED  AND  LEASED   BY  CITY  AND  COUNTY  OP 
SAN  FRANCISCO;      AIRPORT  PARKING  PLAZAj 
MARSHALL  SQUARE   PARKING  FACILITY;      COMI'EhCE 
PLAYPIELD   PARKING  FACILITY;   MISSICN-BARTLETT 
PARKING  PLAZA;      UNION  SQUARE  AND  ST.   MARY'S 
I  SQUARE   GARAGE. 

Dear  SlrJ 

You  have  requested  my  opinion  on  the  following  questions: 

"Are  the  parking  rates  and  operating  regulations 
of  the  automobile  parking  facilities  at 

1,  San  Francisco  International  Airport 

2,  Marshall  Square 

3»  Commerce  Pla^field 

Ij.,  Mission-Bartlett  Parking  Plaza 

5.  Union  Square 

6,  St,  Mary's  Square 

subject  to  control  by  the  City  and  County   of 
San  Francisco  and  if  so,  what   officer,  board  or  com- 
mission is   vested  with  the  power  and  duty   of  exercis- 
ing such  control   ..." 

OPINION 

An  analysis  of  the  subject  leases  of  parking  facilities 
indicates  the  following  facts  and  results  in  the  follox'ring  conclu- 
sion therefrom: 

_         1,   Re:  San  Francisco  International  Airport 

^         This  !le  ase  fixes  the  initial  parking  rates  and  charges  and 
retains  control  by  the  Public  Utilities  Commission  of  subsequent 
schedules  of  said  rates  and  charges  (sec,  6  of  lease). 

Operations  of  the  lessee  are  subject  to  the  existing  and 
future  rules  and  regulations  of  said  commission  and  the  uses  and 
prohibited  uses  have  been  expressly  stated  in  said  lease  (sees,  i^. 
and  114.  of  Is  ase  ) , 
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2,  Re:  Marshall  Square 

No  parking  rates  have  been  fixed  in  this  lease  and  no  pro- 
vision has  been  made  for  a  future  fixing  of  same. 

Operations  of  the  lessee  under  this  lease  by  approval  of 
the  Board  of  Supervisors  are  under  the  control  of  the  Director  of 
Property  (sec,  2  of  lease), 

3.  Re:      Cotrmierce  Playfield 

No  parking  rates  have  been  fixed  in  this  lease  and  no 
provision  has  been  made  for  the  future  fixing  of  same. 

Operations  of  the  lessee  under  this  lease  by  approval  of 
the  Board  of  Supervisors  are  under  the  control  of  the  Director  of 
Property  (sec,  2  of  lease), 

i;.   Re:  Mission-Bartlett  Parking  Plaza 

This  lease  provides  for  a  fixed  rate  "of  not  to  exceed  2$^ 
for  the  first  two  hours  of  any  parking  period"  for  the  whole  of  the 
five-year  term  of  the  lease  (sec,  2hr   of  lease),  it  having  been 
deemed  unnecessary  to  provide  for  the  amending  of  the  rate  subse- 
quently because  of  the  short  term  involved. 

Operations  of  the  lessee  under  this  lease  by  approval  of 
the  Board  of  Supervisors  are  under  the  control  of  the  Director  of 
Property  and  the  Parking  Authority  (see, 2  of  lease), 

5,  Re:  Union  Square 

No  parking  rates  have  been  fixed  in  this  lease  and  no 
provision  has  been  made  for  a  future  fixing  of  same. 

Although  the  lessee  has  covenanted  and  agreed  to  operate 
the  premises  in  an  efficient  manner  as  a  first-class  garage  and 
parking  station,  there  is  no  provision  in  said  lease  for  control  of 
the  operating  regulations  by  the  Recreation  and  Park  Commission 
(formerly  the  Board  of  Park  Commissioners), 

6,  Re:  St,  Mary's  Square 

There  are  no  express  provisions  in  said  lease  either  fix- 
ing parking  rates  or  providing  for  the  future  fixing  of  same,  or 
providing  for  the  control  of  parking  regulations. 

Although  the  lessee  has  covenanted  and  agreed  to  operate 
the  garage  continuously  and  not  less  than  on  a  sixteen  (l6)-hour- 
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per-day   basis,    in  an  efficient  manner   as   a  first-class   garage   and 
parking  station,    there   is  no  express  provision   in  said  lease   for 
control   of   the    operatin'^  regulations   by  either   the  Recreation  and 
Park  Comnission  or   the   City  and  County   of  San  Francisco,    joint 
lessors    of    said  premises. 

Ordinance   No,    9072    (approved  March  30,   1955),   having  been 
approved  subsequent   to  the  execution  of  all  of  the  afore -mentioned 
leases,   its  provisions  relating  to  the   leasing  of  City  land  and  im- 
provements  for   off-street  parking  lots   and  garages,    the  fixing  of 
rates   and  charges,  hoiars   of  operations,   types   of  parking  and  like 
regulations,  vrould  not   be   applicable  retroactively   to  any   of  said 
leased  facilities. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.    KOLM 
City  Attorney 


JC/JEB 


TO:  Mr,  Harry  D,  Ross 
Controller 


Room  109  City  Hall 

San  Francisco  2,   California 


OPINION  NO.  1083 
June  8,  1956 


SUBJECT:   WESTERN  FREEWAY,  LEGAL  EFFECT  OF  RESOLUTION  OF 
BOARD  OF  SUPERVISORS  DECLARING  OPPOSITION  TO. 

Gentlemen ; 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"At  its  meeting  to  be  held  on  June  11,  1956, 
the  Board  of  Supervisors  will  resume  its  consider- 
ation of  a  proposed  resolution  entitled,  'Declaring 
Opposition  to  the  Proposed  Western  Freeway. '   A 
copy  is  enclosed  for  your  ready  reference. 

"The  Board  of  Supervisors,  at  the  instigation 
of  Supervisor  McMahon,  requests  that  you  favor  it 
with  yonr  opinion  as  to  the  legal  effect,  if  any, 
in  the  event  that  the  proposed  resolution  is  adopted 
by  the  Board.   The  Board  will  appreciate  receiving 
your  advices  not  later  than  June  11,  and  preferably 
in  advance  of  that  date  in  order  to  permit  the 
members  an  opportunity  to  study  your  opinion. " 

OPINION 

In  my  opinion  to  the  Board  dated  April  26,  1956,  No.  IO70, 
I  pointed  out  that  municipalities  have  no  legal  power  under  existing 
law  to  determine  or  approve  the  routes  of  freeways.   I  further  pointed 
out  that  the  only  legal  control  that  a  municipality  has  over  the  route 
of  a  freeway  is  in  connection  with  the  permanent  closing  of  city 
streets  under  the  provisions  of  Section  100.2  of  the  Streets  and 
Highways  Code  which  prohibits  such  closing  except  pursuant  to  an 
agreement  vjlth  the  municipality  affected. 

As  a  matter  of  administrative  procedure  the  California  High- 
way Commission  has  by  resolution  adopted  regulations  which  provide 
for  city  participation  in  selecting  the  routes  of  freeways.  These 
regulations  inter  alia  provide  for  the  submission  of  the  location  or 
relocation  of  freeways  to  local  authorities,  for  public  hearings  at 
the  request  of  the  local  legislative  body,  for  rehearlngs,  and  for 
final  action  on  the  proposals. 

Under  the  provisions  of  Assembly  Bill  No.  65  which  was 
signed  by  the  Governor  on  May  4,  1956,  and  becomes  effective  as  a 
lav;  on  July  5*  1956,  at  any  such  public  hearing  or  meeting  before  the 
Highway  Commission  or  the  Department  of  Public  Works  when  driver 
benefit  estimates  are  being  considered  with  relation  to  alternative 
routes  the  commission  or  the  department  are  also  required  to  estimate, 
when  requested  by  an  affected  city,  the  effect  that  the  selection  of 
either  route  would  have  on  community  values,  including  but  not  limited 
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to  property  values,  state  and  local  public  facilities,  and  city- 
street  and  county  highway  traffic. 

It  is  my  understanding,  however,  that  the  freeway  plans 
have  not  as  yet  proceeded  to  the  point  where  -the  above  outlined  ad- 
ministrative procedures  may  be  invoked  and  that  the  question  of 
street  closing  is  not  involved  as  yet.  Consequently,  the  resolution 
now  being  considered  by  you  would  have  no  legal  effect,  if  adopted. 
It  would  not  be  official  city  action  taken  pursuant  to  statutory 
authorization  or  in  the  pursuit  of  an  administrative  remedy  nor  would 
it  Impose  any  legal  duty  or  obligation  on  the  state  department  to  dis- 
continue its  planning  and  action  on  the  V/estern  freeway. 

It  would  constitute,  however,  a  statement  of  official 
opposition  by  the  Boaird  of  Supervisors  to  the  construction  of  the 
"proposed  Western  freeway"  pursuant  to  the  Board's  basic  and  inherent 
legal  authority  as  a  legislative  body  to  adopt  an  official  policy  for 
the  City  and  County  of  San  Francisco  on  actions  contemplated  by  other 
units  of  government  which  vitally  affect  the  welfare  of  the  people  of 
this  community.   Implicit  in  such  a  declaration,  of  course,  would  be 
an  indication  to  the  responsible  state  officials  that  the  city  would 
not  co-operate  by  agreement  or  otherwise  in  the  freeway  construction 
and  would  oppose  It  by  all  legal  means  available  to  it. 

You  are  thus  advised. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

TO:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attention:   Mr.  John  R.  McGrath 
Clerk  of  the  Board 


TJB/BJW 
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SUBJECT:      LEGALITY   OP   b^iLARY   INCRMSL   OP   COUNTY    OFPICLR   DURING 

TLRi4  OP   OPPIGE  UNDER  ARTICLE  XI    OP   CaLIPORWIA   CONSTITUTION, 

Gentlemen: 

Your  request  for  my  opinion  as  City  Attorney  is  as 
follows: 

REQUEST 

"Through  the  salary  standardization  provisions  of 
sections  1^1  and  151.1  of  the  charter,  the  Board  of 
Supervisors  on  the  recommendation  of  the  Civil  Service 
Commission  enacted  a  salary  standardization  ordinance 
fixing  rates  of  pay  effective  July  1,  195^  for  employees 
and  officers  whose  compensations  are  determined  under 
these  sections.   Increases  in  compensation  are  provided 
therein  for  a  number  of  county  or  city  officials,  some 
elected  for  a  fixed  term  and  some  appointed  for  indefinite 
terms  either  exempt  from  civil  service  or  subject  thereto. 

"Please  refer  to  Article  XI,  sections  8  and  8-1/2 
of  the  Constitution  of  the  State  of  California.   The  City 
and  County  of  San  Francisco  is  granted  plenary  authority 
therein  to  provide  in  its  charter  for  the  method  of  fixing 
the  compensations  of  county  and  municipal  officers  and 
em^oloj^ees  subject  only  to  the  restrictions  set  forth  in 
that  Article,  h   restriction  i  posed  in  section  5  of  that 
Article  is  that  the  comoensation  of  a  county  or  municipal 
officer  shall  not  be  increased  after  his  election  or  during 
his  term  of  office.   This  same  section,  however,  provides 
that  the  provisions  of  the  section  (section  5)  shall  not 
be  construed  to  abridge,  modify  or  otherwise  affect  the 
provisions  of  section  6-1/2, 

"There  appears  to  be  somewhat  of  a  conflict  within 
the  provisions  of  Article  XI  of  the  Constitution.   Section 
6-1/2  of  that  Article  grants  authority  to  the  city  and 
county  to  fix  the  comoensation  of  its  municipal  and  county 
officers  (and  the  city  and  county  has  exercised  this 
authority)  provided  only  that  this  authority  is  subject  to 
the  restrictions  of  Article  XI.   Section  $   of  the  same 
article  provides  that  couvpensations  of  county  and  mvinicinal 
officers  may  not  be  increased  during  the  terra  of  office 
which  is  certainly  a  restriction.  However,  the  same  section 
provides  that  the  provisions  of  section  5  shall  not  be 
construed  to  abridge  or  modify  the  authority  granted  in 
section  8-1/2. 
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"Payrolls  must  be  checked  and  aoproved  by  this  office 
before  bein^  paid,   '..e  therefore  request  your  advice  as 
follows: 

"1.   May  payrolls  carrying  increases  in  compensation 
approved  by  the  Board  of  Supervisors  to  be 
effective  July  1,  195^  for  certain  municipal  and 
county  officers,  which  officers  are  elective  but 
whose  compensations  are  subject  to  the  provisions 
of  sections  151  and  151.I  of  the  charter,  be 
approved  during  the  current  terms  of  these 
officers?   These  are  the  Public  Defender,  the 
Sheriff,  the  Treasurer  and  the  hayor; 

"2.   i-.'ay  the  paj'-rolls  carrying  increases  in  comoensa- 

tion  to  be  effective  July  1,  1956  for  non-elective 
officers,  (appointive  officers,  either  civil 
service  or  exempt  appointees)  v'hose  terms  of 
office  are  not  specified  or  are  unlimited  or 
'at  pleasure'  be  approved? 

"'.;e  are  aware  of  the  further  provisions  of  section  5 
of  Article  XI  under  which  the  Legislature  is  empowered  to 
suspend  the  operation  of  the  prohibition  a^^ainst  increasing 
salaries  of  municipal  and  county  officers  during  time  of 
war  or  under  certain  specified  conditions,  and  for  one  year 
thereafter.   The  Legislature  authorized  this  suspension  but 
we  are  informed  that  the  Attorney  ueneral  has  ruled  that 
the  one  year  of  grace  ceased  on  January  31>  1956  and  that 
the  prohibition  is  aj^ain  in  effect." 

OPINION 

My  settlement  of  both  of  your  questions  is  resolved  in 
the  affirmative. 

As  to  the  elective  officers,  namely,  the  Mayor,  Treasurer) 
Public  Defender  and  Sheriff,  I  find  no  applicable  constitutional 
prohibition  against  the  raises  granted  them  by  the  Board  of 
Supervisors  becoming  effective  on  July  1,  1956. 

San  Francisco  qualified  as  a  consolidated  freeholders' 
chartered  city  and  county  under  section  8  of  Article  XI  of  the 
Constitution  of  the  State  of  California.  As  such  it  further 
qualified  under  section  8-1/2  of  said  Article  XI  as  being  possessed 
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of  "plenary  authority",  subject  to  any  restrictions  iraposed  by 
the  article,  to  provide  in  its  charter  or  by  amendments  thereto, 
"the  manner  in  vjhich,  the  method  by  which,  the  times  at  which, 
and  the  terras  for  which  the  several  county  and  municipal  officers 
and  employees  whose  compensation  is  paid  by  such  city  or  city 
and  county,  .  .  .  .,  shall  be  elected  or  appointed  .  .  ,  .,  and 
for  their  compensation,  and  for  the  number  of  deputies,  clerks, 
and  other  employees  that  each  shall  have,  and  for  the  compensation, 
method  of  appointment,  qualifications,  tenure  of  office  and 
removal  of  such  deputies,  clerks  and  other  employees." 

Looking  for  a  possible  restriction  on  such  authority 
under  said  Article  XI,  I  have  considered  a  portion  of  the  language 
of  section  5  thereof,  vrhich  reads  as  follows: 

"The  comDensation  of  any  county,  tovmshlp  or 
municipal  officer  shall  not  be  increased  after  his 
election  or  during  his  term  of  office  .  .  .  ," 

This  appearance  of  prohibition,  hovjever,  is  totally 
removed  by  a  further  provision  in  said  section  5  added  by  an 
amendment  in  1933,  which  provides  as  follows: 

"The  provisions  of  this  section  shall  not  be 
construed  to  abridge,  modify  or  otherwise  affect  the 
provisions  of  section  7-1/2,  7-l/2a,  and  8-1/2  of  this 
article,  relating  to  county  or  city  and  county  charters." 

Thus,  my  conclusion  is,  that  San  Francisco,  a  consolidated 
city  and  county  vdthln  the  meaning  of  section  6-1/2  of  said  Article 
XI  of  said  Constitution,  is  left  vlth  autonomous  power  and  freedom 
on  the  subject  of  compensation  for  its  elective  officers  and  the 
tlrae  of  effectiveness  for  any  raises  granted  to  them  under  provisions 
of  the  city  charter. 

Mapes  &  licDou;-.all  v.  'illllams,  2  Cal.  2d  1??; 
Hall,  et  al  v.  Mlllams,  2  Cal.  2d  l86. 

The  applicable  sections  of  the  city  charter  in  this  instance  are 
sections  151  and  151.1,  and  since  it  appears  that  sale  sections 
were  fully  complied  with  and  that  nothing  within  the  charter 
prohibits  Increases  in  compensation  to  elective  officers  during 
their  terms  in  office,  it  is  my  ruling  that  the  Increases  approved 
for  such  officers  by  the  Board  of  Supervisors  will  become  effective 
on  July  1,  1956. 
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May  I  also  observe  that  this  conclusion  is  in  line  with 
Opinion  No.  3673  t,iven  by  John  J.  0' Toole,  my  predecessor  in  office, 
on  the  subject  of  salary  standardization  on  riovember  15,  19if6. 

As  to  the  payroll  increases  by  the  Eoard  of  Supervisors 
for  non-elective  officers  (appointive  officers,  either  civil  service 
or  exempt  appointees)  whose  terms  of  office  are  not  specified  or 
are  unlimited  or  "at  pleasure",  you  are  also  advised  that  such 
increases  become  legally  effective  on  July  1,  1956.   The  city 
charter  is  not  only  autonomous  in  this  regard,  but  the  above-quoted 
prohibitive  provision  of  section  5  of  Article  XI  of  the  State 
Constitution  without  reference  to  said  exemptive  language  in  favor 
of  the  city  and  county,  has  never  been  construed  as  being  applicable 
to  non-elective  officers.   Eayley  v.  Garrison,  190  Gal.  690; 
Herold  v.  Barnum,  8  C.  A.  217^ 

I  am  also  aware  of  the  Attorney  Ueneral's  ruling  that  one 
year  of  grace  expired  on  January  31»  195°  since  this  country  has 
been  in  a  state  of  war,  but  resort  to  the  special  suspension  pro- 
vision also  contained  in  section  5  of  said  Article  XI  of  the  State 
Constitution  permitting  increases  in  salaries  during  a  state  of  war 
is  unnecessary  to  a  validation  of  the  raises  vfhich  your  request 
covers.   The  autonomous  power  vtsted  in  the  city  and  county  upon 
the  subject  matter  by  the  State  Constitution  as  above  explained, 
is  sufficient  authority  for  validation. 

Respectfully  submitted, 


DION  P..  HOLM 
City  Attorney 

RJR/BJ^.J 

TO:   CIVIL  SERVICE  CGiuxISSIC'N 
151  City  Hall 
San  Francisco  2,  California 

Attention:   Mr.  Mlliam  L.  Henderson 

Personnel  Director  and  Secretary 


OPINION  NO.  1085 
June  15,  1956 


SUBJECT:   CAN  GAS  TAX  FUNDS  FOR  WESTERN  FREEWAY  BE 

RE -ALLOCATED  TO  OTHER  SAN  FRANCISCO  PROJECTS? 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"I  have  received,  for  my  consideration,  a 
Resolution  adopted  by  the  Honorable  Board  of 
Supervisors  on  June  11,  1956,  File  No.  I44l4, 
declaring  opposition  to  the  proposed  V/estern 
Freev;ay. 

"Assuming  that  this  Resolution  proposed  by 
the  Board  of  Supervisors  becomes  effective  ten 
days  from  the  date  of  its  adoption,  can  these  gas 
tax  funds  allocated  for  the  Western  Freeway  under 
the  existing  state  lav;  be  re-allocated  to  other 
projects  in  San  Francisco? 

"As  time  is  of  the  essence,  I  respectfully 
request  your  opinion  on  this  matter  as  soon  as 
possible." 

OPINION 

The  Streets  and  Highways  Code  in  Chapter  1  of  Division  1 
of  Article  5  sets  forth  a  system  of  coimty  allocation  of  the  moneys 
in  the  State  Highvray  fujid  to  be  expended  for  construction  of  state 
highways . 

Section  I88  of  the  Code  provides  that  45  per  cent  of  such 
funds  are  to  be  expended  in  County  Group  No.  1,  which  includes  the 
City  and  County  of  San  Francisco,  and  55  per  cent  of  such  funds  are 
to  be  expended  in  County  Group  Nc .  2. 

Section  188.4  of  the  Code  requires  that  the  State  Highway 
Commission,  during  the  period  July  1,  1955  to  Jujie  30,  1958,  expend 
or  cause  to  be  expended  65  per  cent  of  the  45  per  cent  allocation 
to  the  counties  comprising  County  Group  No.  1  according  to  the  per- 
centages set  forth  in  the  section.  The  percentage  specified  for 
minimujn  expenditure  in  the  City  and  County  of  San  Francisco  for  this 
period  is  15.I6I. 

The  balance  of  the  total  allocation  to  County  Group  No.  1, 
v;hich  amounts  to  35  per  cent,  is  what  has  been  commonly  designated 
as  "free  money."   These  funds  may  be  expended  for  the  benefit  of 
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the  counties  comprising  the  group  in  a  manner  to  be  determined  by 
the  Highv:ay  Commlssionj  subject,  of  course,  to  state  fiscal  pro- 
cedures. 

Under  the  provisions  of  Section  143.1  of  the  Code  the 
Departnent  of  Public  V/orks  is  required  to  make  at  least  30  days 
before  each  regular  session  of  the  Legislature  a  budget  report  to 
the  Governor.  The  Commission  is  required  to  prepare  for  inclusion 
in  this  budget  a  statement  of  its  proposed  expenditures  or  obliga- 
tions to  be  incurred  in  each  county  group  for  major  construction 
and  improvement,  segregating  the  route  of  each  highway  to  be  con- 
structed or  improved,  the  county  in  which  located,  the  nuJTiber  of 
miles  involved,  and  a  description  of  the  v/ork  to  be  done.  The 
section  provides  that  modifications  or  changes  in  the  budget  as 
submitted  shall  be  by  vote  of  the  Comjnission  approved  by  the 
Director  of  Finance  v;here  required  by  the  section,  and  further  pro- 
vides that  no  hlgliv/ay  project  of  major  construction  and  improvement 
shall  be  eliminated  and  no  nev;  project  added  v/ithout  the  approval 
of  the  Director  of  Finance. 

From  my  analysis  of  the  foregoing  and  other  sections  of  the 
Streets  and  Highways  Code,  I  conclude  that  if  any  of  the  money  al- 
located or  to  be  allocated  for  the  construction  of  a  Western  Freeway 
is  to  be  expended  from  and  is  included  in  the  minimum  expenditure 
guarantee  to  San  Francisco  of  15.I6I  per  cent,  that  the  State  not 
only  may  but  must  under  existing  law  either  expend  the  money  for 
that  project  or  for  some  other  state  highv.'ay  project  in  the  City 
and  County  of  San  Francisco.  However,  if  the  aforesaid  allocation 
is  from  the  "free  money"  available  for  expenditure,  the  State  may 
re-allocate  the  funds  to  some  other  project  in  San  Francisco  but  is 
not  required  to  do  so.   It  could,  v;ithin  its  discretion,  expend  the 
money  for  any  state  highv:ay  construction  project  v/ithin  County 
Group  No.  1. 


You  are  thus  advised. 


Respectfully  submitted. 


DION  R.  HOLM 
TJB/feJ'.'/  City  Attorney 

To:  The  Honorable  George  Christopher 
Mayor  of  San  Francisco 
City  Hall 
San  Francisco  2 


OPINION  NO.  1086 
June  18,  1956 


SUBJECT: 


WESTERN  FREEWAY  RESOLUTION 
DECISION 


AI4BIGUITY  AS   TO   POLICY 


Dear  Sir: 

On  Friday  afternoon,  June  15, 
request  from  you  as  follows: 


1956,  I  received  a  verbal 


On  Monday,  June  11,  1956,  xinder  File  No,  Il4l4.ll]., 
the  Board  of  Supervisors  passed  a  resolution,  a  copy 
of  which  is  attached,  "Declaring  Opposition  to 
Proposed  Western  Freeway."  An  opinion  is  desired 
from  you  as  to  whether  or  not  this  resolution  con- 
stitutes a  policy  decision  by  the  Board  of  Supervisors 
in  opposition  to  the  construction  of  all  freevjays 
in  Western  San  Francisco,  or  T^hether  it  constitutes 
merely  the  City's  position  as  to  a  proposed  route 
for  the  vvestern  Freeway. 

OPINION 


The  readinti  of  the  resolution  leaves  in  doubt  the  real 
purpose  for  its  passage  by  the  Board  of  Supervisors.  Under  the 
Charter,  all  of  the  powers  of  the  City  and  County  of  San  Francisco, 
not  reserved  to  the  people  or  delegated  to  the  other  officials, 
boards  or  commissions,  are  vested  In  the  Board  of  Supervisors 
(Section  9).   Nowhere  in  the  Charter  is  there  any  delegation  of  the 
power  to  set  the  official  policy  of  the  City  and  County  on  matters 
affecting  the  public  welfare  of  the  City  as  a  whole,  or  any  part 
thereof.   Once  the  Board  has  acted  on  this  subject,  and  the  Mayor 
has  signed  the  resolution  or  ordinance  enacted  by  the  Board  of 
Supervisors,  it  then  becomes  the  duty  of  al  1  city  officials  to 
carry  out  the  policy  enunciated  therein,  either  by  performing  those 
acts  which  are  directed,  or  refraining  from  doing  any  act  prohibited, 

While  it  can  be  argued  that  there  is  no  freeway  specific- 
ally known  as  the  "^Jestern  Freeway"  and  consequently  the  Board 
could  not  have  intended  a  T)rohibition  against  a  non-existent  freeway j 
a  reading  of  the  recitals  of  the  resolution  indicates  that  the 
resolution  applies  to  any  freeway  in  the  .western  part  of  San 
Francisco  which  would  result  in  "the  demolition  of  homes,  the 
destruction  of  a  residential  area,  the  forced  uprooting  and  reloca- 
tion of  individuals,  families  and  business  enterprises,*'  and  which 
will  take  property  from  the  tax  rolls.   Further,  the  resolution 
itself  states  unequivocally  that  "The  Board  of  Supervisors  of  the 


Opinion  No,  IO66 
June  16,  1956 
Pafe,e  2 


City  and  County  of  San  Francisco  does  herebj  declare  official 
opposition  to  the  proposed  Vjestern  Freeway  and  does  hereby  request 
the  iiayor  and  the  Chief  Administrative  Officer  to  r)rovide  against 
cooperation  by  City  Departments,  in  any  manner,  for  its  consummation." 

Such  lan^^uage  can  only  be  read  by  the  officials  charged 
with  following  it  as  it  is  written,  and  it  is  my  opinion  that  if 
any  of  the  findings  contained  in  the  recitals  are  present  anywhere 
in  Western  San  Francisco,  it  expresses  a  policy  of  the  City  and 
Cotinty  against  the  building  of  any  freeway  by  the  State. 

Independent  investigation  indicates  that  while  this 
resolution  was  pending  before  the  Board  of  Supervisors,  at  one 
time  the  Board  indicated  that  it  was  opposing  a  particular  route 
that  the  '.vestern  Freeway  would  follow,  and  the  board  apparently 
then  intended  to  spell  this  route  out  by  description.   Such  may 
have  been  the  intention  of  the  Board  of  Supervisors,  and  since  a 
route  was  xmder  discussion,  a  court  might  construe  this  resolution 
to  mean  only  opposition  to  a  route.   I  am  constrained  to  hold 
however,  that  if  a  department  head  or  official  of  the  City, 
particularly  where  fiscal  matters  are  involved,  acted  under  this 
resolution  upon  this  construction,  he  might  be  doing  so  at  the 
peril  of  having  a  court  construe  the  resolution  as  an  official 
act  forbidding  the  very  action  which  the  official  wr  department  head 
in  t.ood  faith  had  taken.   Thus  city  officials  and  department  heads 
would  be  vinable  to  determine  their  duties  and  responsibilities  under 
this  resolution  as  to  the  construction  of  any  freeway  in  Western 
San  Francisco, 

I  regret  that  I  cannot  determine  just  what  is  forbidden  by 
the  resolution  insofar  as  the  duties  and  responsibilities  of  officials 
are  concerned,  but  can  only  advise  you  that  the  resolution  is  subject 
to  two  constructions:   (1)  that  it  forbids  any  city  official  cooper- 
ating in  any  way  with  the  state  in  the  construction  of  any  freeway 
in  V/estern  San  Francisco;  or  (2)  that  it  only  constitutes  an 
expression  of  policy  by  the  Board  of  Supervisors  against  a  particular 
route  that  the  Western  Freeway  will  follow  in  San  Francisco. 
Because  of  the  difficulty  of  interpreting  this  language,  I  feel 
that  only  a  court  vested  with  plenary  authority  to  make  a  decision 
binding  on  all  parties  could  resolve  the  intent  of  the  Board  of 
Supervisors  as  expressed  in  this  resolution,  and  accordingly  resolve 
the  ambiguity  present. 
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You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
BJW/DJK  City  Attorney 

TO:   The  Honorable  George  Christopher 
Maynr  of  San  Francisco 
City  Hall 
San  Francisco  2,  California 


FILE  NO.  I^i^l4  RESOLUTION  NO, 

(Series  of  1939) 

DECLAaiNG  OPPOSITION  TO  PROPOSED  k'ESTERN  FREEW/^Y. 


ViHEHSi^S,  The  St:  te  Highway  Comnlsslon  Is  currently  engaged  In 
planning  for  the  Western  Freeway;  and 

I'/HEHEAS,  The  construction  of  the  Western  Freeway  Involves  the 
demolition  of  homes,  the  destruction  of  a  residential  area,  the  forced 
uprooting  and  relocation  of  individuals,  families  and  business  enter- 
prises ;  and 

WHEHEAS,  The  property  taken  from  the  tax  rolls  for  this 
Freeway  will  shrink  the  already  restricted  taxable  area  of 
Ssji  Frffjncisco  —  adding,  to  some  degree,  at  least,  to  the  already 
heavy  burden  of  the  taxpayers;  now,  therefore,  be  it 

RESOLVED,  That  the  Board  of  Supervisors  of  the  City  and 
County  of  Saji  Frs=nclsco  does  hereby  decl?re  official  opposition  to 
the  proposed  Western  Freeway  and  does  hereby  request  the  Mayor  and 
the  Chief  Administrative  Officer  to  provide  against  cooperation  by 
city  departments,  in  any  n.anner,  for  its  consummation;  and,  be  it 

FURTHER  RESOLVED,  That  copies  of  this  resolution  be  pre- 
sented to  his  Honor,  Mayor  Christopher,  for  transmission  to  Governor 
Goodwin  J.  Knight,  to  the  State  Highway  Commission  end  to 
Mr.  B.  W.  Booker,  Assistant  State  Highway  Engineer,  Division  IV. 


No.  1086a 
Juae  18  ,  1956 

The  Honorable  Public  Utilities  Comraission 

287  City  Hall 

San  Francisco,   California. 

Subject:    Turbidity  of  '  ater  Suooly   of 

San  Francisco  Water  Department 
luarry  Leases    of 

(1)  The    Lowrie   Paving  Comoany,    Inc. 

(2)  Skyline   Materials,    Inc. 

Dear  Sirs: 

This  refers  to  your  letter  of  Hay  29,  1956  in  which 
you  state  that  during  the  r)ast  winter  tlie  turbidity  of  the 
waters  in  Crystal  Springs  Reservoir  was  greatly  increased 
because  of  the  operations  of  the  two  i^uarries  which  are 
presently  operating  on  land  leased  frotn  the  ^.Jater  Deoartraent. 

According  to  the  ineinorandu.i  of  the  conference  of  May 
2^y    1956,  the  Comraission  was  advised  by  i-ir.  George  V/.  ?racy. 
General  i^anager  and  Chief  Engineer  of  the  San  Francisco  '/ater 
Deoartitient,  as  follows: 

"Mr.  George  IJ.  Pracy  rer)orted  that  although  the 
high  turbidity  could  be  attributed  to  the  heavy  rainfall, 
the  greatest  difficulty  was  experienced  through  the  con- 
ditions created  by  the  existence  of  two  ^uairiJes  on  the 
Peninsula  watershed.   One  quarry  in  oarticular  produced 
a  fine  colloidal  material  wnich  did  not  settle  out  of  the 
water  in  the  usual  taanner.   It  further  developed  that  con- 
siderable difficulty  was  experienced  in  attempting  to  remove 
this  material  by  the  use  of  coagulation. 

"Mr.  Pracy  explained  the  history  of  quarries  on  the 
watershed  stating  that  one  quarry  was  in  operation  at  the 
time  the  city  purcaased  the  -^^^pring  Valley  properties  in 
1930»  a-nd  has  been  continued  in  ooeration  since  that  time. 
The  second  quarry  has  been  in  operation  since  1953»   The 
first  mentioned  quarry  is  leased  to  the  okyline  Materials, 
Inc;  is  located  on  the  x^jest  side  of  Crystal  Springs  Lake 
just  north  of  Skyline  Boulevard,  and  includes  an  area  of 
thirty  acres.   The  second  ^^uarry,  known  as  the  Lowrie  .luarry, 
is  located  on  the  east  side  of  the  San  Andreas  Reservoir 
just  north  of  San  Andreas  Da.i,  and  conrjrises  an  area 
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of  19.3  acres.   These  quarries  have  been  a  source  of 
substantial  revenue  to  the  Water  Department,  the  Lowrie 
Quarry  grossing  ..;101,000  through  March,  1956;  and  the 
revenue  from  the  Skyline  iuarry  has  been  ,i200,000  June, 
1950,  through  ^pril,  1956,  each  averaging  -JBjTOO  oer 
year.   The  operation  of  these  quarries  has  been  consid- 
ered financially  worth  while  until  the  occurrence  this 
winter. 

"Mr.?racy  stated  that  altnough  a  rain  of  the  intensity 
of  last  ^^7inter  iiay  not  occur  a^ain  for  a  considerable 
period  of  time,  the  city  should  not  gamble  vjith  the  quality 
of  the  water  supoly  by  continuing  the  operation  of  these 
quarries  on  the  watershed.   It  is  also  felt  that  the  expense 
of  correcting  the  condition  which  occurred  last  winter  would 
materially  reduce  the  net  revenue  to  the  Water  Deoartraent," 

You  request  an  opinion  (1)  whether  each  4uarry  is  presently 
operating  in  such  a  manner  as  to  violate  the  terms  of  the  respective 
leases  and  if  so,  whether  City  can  terminate  the  leases;  (2)  if 
leases  are  to  be  continued,  viiat  can  be  done  to  assure  that  opera- 
tions will  be  conducted  so  that  water  will  not  be  made  impure. 

TERMINATION  OF  L^a&ES 

Breach   of   the  conditions    of  a    lease   by  a    lessee   give    lessor 
a  right   of  forfeiture    of   the    lease,  while   ordinary     ^    breach   of  an 
independent  covenant   gives    only  an  action  for  damages    (Exchange 
■Securities   Co.    v.   Rossini    (kk   C.h.    583;    Beckett  v.    City   of  Paris 
Dry  Goods  Company,    lit"    Ts)   633)*      But  where    the    lease   nrrvides   for 
forfeiture   for   violation  of  conditions   or  covenants,    the    lessor 
may  terminate    the   tenancy  uoon  such  forfeiture    (Knight  v.   Black, 
19  C.A.    518,)      Section  5  of   the    Lowrie   and  Section  14   of   the    Skyline 
Materials    Inc.    lease,    provide    that    the   lease    is  made   uoon  the 
condition  of  performance   by   lessee    of   all   the   terms,    conditions  and 
covenants   of    the    lease.      See   also:      Section  22   of  Skyline   lease. 
Before   any   decision  is   made    to   terminate    either   lease  for  breach 
of  conditions,    detailed  and  full   information   should  be    submitted 
to    the   Commission  and   to   this    office   by   the    "/ater  Department 
relative   to  any  and  all.breaches   which  nave    taken  place.      This   is 
necessary  in   order   that    tne  Conunission  and    this   office   may  evaluate 
whether  any  breach  is    of   sttfficient   substance   and  gravity  to    invoke 
a  forfeitxire    of  either   lease.      The   covenants    of    each   lease   are    listed 
for   the  purpose   of  report  by  the   'vater  Department. 
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LEASE   OP   LOTOIE   PAVING  COrPAlNTY 


The   Lowrie   Paving  Corapany   lease    involves    the    quarry,   which, 
according   to  the   memorandum  of   conference,    in  particular,    produced 
the  fine   colloidal   material  which   did   not   settle    out   of    the   water 
in   the   usual  manner.      The   Lowrie   lease  has    a  five   year  term 
comiTiencing  February  i|,    1953  and  ending  February  3*    1958  at  a 
rental   of   33   cents   per   ton  of   quarry  products  removed  from  the 
demised  premises  with  a   minimum  yearly  payment   of  ^6,000,00. 

The  covenants   and   conditions    of   the   Lowrie    lease   which 
lessee    is   bound  to  perform  are   as   follows: 

1.  Section  3  Provides   that    the  premises   shall.be   used  only 
for   the  purpose   of   quarrying  and  re.noving  rock  with    the   further 
right   of  constructing  and  operating  an  asphalt   or  concrete   plant; 
operations    subject    to   the    aooroval  of   the  General  I'ianager  and 
Chief  Engineer   of   the  ^'ater  Department. 

2.  Section  i\   is   entitled  "Operation   of  Ouarry"   and  contains 
specific  covenants   to  be   performed  by  lessee:    ''in  accordance   with 
the  directions  and   to  the   satisfaction   of   the   General  i4anager   and 
Chief  Engineer   of   the   San  Francisco  Water  Department'': 

(a)  Operate   quarry  in   such  a  manner   as   to  maintain,    as 
nearly  as   possible,   a   vertical  face; 

(b)  place   overb\irden  and  waste   away  from  water  courses    to 
prevent   same   from  washing  into  City's  reservoir; 

(c)  will  not  wash  quarried  materials   on  City's  property 
except  under  conditions  aDoroved  by  representative   of  City's  VJater 
Department  with  basic  re  iuirement   of   water-tight   sedimentation 
basins   to  receive   water  which  will   not  be   permitted   to  flow  or   return 
to  City's   reservoir   or  any  channel  leading   thereto; 

(d)  not  allow   sediment   or  washings    to  accumulate    in 
channels   or  water  courses   from  which,    as   a  result   of  heavy  rain  or 
other  causes    such    sediiTient   or  washings  could  be  washed   into 
reservoir; 

(e)  will  adequately  construct   and  maintain  fencing,   keep 
gates  at   entrance    of   quarry  closed  and   locked  at  night  and  during 
day  when  plant   not    in  operation,   keep  road  entering  quarry  from 
Skyline  Boulevard  in  prooer  maintenance,   keeoaUiditches  and 
culverts   open; 
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(f )  maintain  for  sale  a  stock  of  quarry  products  on  hand 

in  the  bunkers  available  for  sale  and  delivery  to  prospective  buyers. 

(g)  establish,  post  or  advertise  a  schedule  of  prices  for 
sale  of  quarry  products,  and  where  possible,  competitive  with  other 
quarries. 

3.   Sections  8,  12  and  I3  contain  these  covenants  restricting 
use  of  premises: 

(a)  not  do  or  permit  anything  to  be  done  in  or  about  the 
premises,  or  bring  or  keep  anything  therein,  or  use,  contrary  to  law, 
rule  or  regulation  of  public  authority.  (Sec.  8) 

(b)  comply  with  the  requirements  of  the  San  Mateo  Planning 
Commission  relative  to  landscaping,  operation  or  development  of 
quarry.  (Sec.  8) 

(o)   not  permit  any  person  to  dwell  on  premises  or  permit 
any  livestock  on  premises.  (Sec.  12) 

(d)   not  permit  any  hunting,  trapping  or  shooting,  or  use  of 
firearms  on  premises.   (Sec.  13) 

Ij.   Section  10  provides  that  Lessee  shall  maintain  premises 

in  good  order  and  repair,  and  in  good  and  safe  condition  and  make  all 

necessary  repairs  to  the  satisfaction  of  the  Manager  of  the  ^''ater 
Department. 

5.  Section  11  provides  that  overburden  and  other  waste 
materials,  not  suitable  for  use  as  rock  products,  may,  with  approval 
of  City's  representative,  be  disposed  of  for  use  as  fills,  and  Lessee 
shall  account  for  all  such  material  and  pay  to  City  12^f^   per  yard 
and  shall  extract  and  pay  City  for  50,000  yards  of  overburden  and 
other  waste  materials  in  the  first  two  years  of  the  lease, 

6.  Section  12  entitled  "Sanitation"  contains  a  covenant 
that  the  Lessee  "shall  at  all  times  prevent  any  deed  or  act  or  thing 
to  be  done  on  the  demised  premises  which  would  pollute  or  contaminate 
the  waters  of  Crystal  Springs  Reservoir  or  any  tributary  thereof." 

7.  Section  II4  provides  that  all  improvements  and  alterations 
shall  comply  with  building,  electrical  health  and  fire  codes  of  San 
Mateo  County. 
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8.  Section  15  provides  that  Lessee  shall  furnish  to  City 
such  materials  tvoca   i^uarry  as  City  may  re:iuire  for  its  own  use  at 
cvirrent  prices. 

9.  Section  2  contains  the  covenant  as  to  payment  of 
rentals;  Section  9  prohibits  assignment  or  sublease  without  consent 
of  Cominlssionj  Section  16  provides  for  maintenance  of  specific 
insurance  by  Lessee  during  term^  Section  20  provides  for  prompt 
payment  by  Lessee  of  all  bills  for  services;  under  Section  21, 
Lessee  covenants  to  pay  all  taxes  and  assessments  or  improvements, 
and  (Section  33)  will  nay  City  the  amount  of  any  increase  in  taxes 
resulting  from  an  increase  in  assessment  of  real  property. 

10.  Section  1  of  the  lease  contains  a  covenant  that  Lessee 
will  furnish  satisfactory  evidence  that  a  permit  of  the  San  Mateo 
Planning  Commission  is  in  full  force  and  effect  during  term  of  the 
lease, 

LEASE  WITH  S:{YLIx;iE  MTERIALS.  IHC . 

The  Skyline  materials,  Inc.  lease  has  a  ten  year  commencing 
June  1,  1950  and  ending  May  31»  I960  at  a  rental  of  10  cents  per  ton 
of  quarry  products  removed  from  premises  with  a  minimum  rental  pay- 
ment of  sA2,000.00  ner  year.   This  4uarry  involved  is  known  as  "the 
"Byrnes  Quarry." 

The  covenants  and  conditions  of  the  Lowrie  lease  are  almost 
identical  with  covenants  and  conditions  of  this  lease  with  certain 
exceptions.  There  is  no  provision  in  this  lease  that  Lessee  must 
obtain  a  permit  from  the  oan  Mateo  County  Planning  Commission.  (See 
10  above.)   This  lease  contains  a  covenant  that  Lessee  shall  pay  or 
reimburse  the  City  for  payment  of  all  taxes  both  on  land  and  im- 
provements. (See  9  above.) 

SILTING  OF  RESLRVOIR  AS  A  BREACH 

The  question  presents  itself  in  consideration  of  the 
covenants  of  each  lease  whether  the  silting  and  muddying  of  Crystal 
Springs  Lake  caused  by  the  :j.uarry  operation  and  rains  of  last  vjinter 
constitutes,  in  itself,  a  breach  of  any  of  the  covenants  of  the  lease. 

Section  8  of  the  lease  Lowrie  and  Section  7  of  the  Skyline 
lease  provide  that  Lessee  shall  not  do  or  oermit  anything  to  be  done 
on  premises  which  will  in  any  way  conflict  with  any  law,  ordinance 
rule  or  regulation  of  public  authority.   Section  12  the  Lowrie  lease 
and  Section  11  the  Skyline  lease  provide  that  Lessee  shall  not  permit 
any  act,  deed  or  thing  to  be  done  on  the  demised  premises  which 
would  pollute  or  contaminate  the  water  of  Crystal  Springs  Reservoir. 
The  law  of  California  defines  a  public  nuisance  (Penal  Code,  §370) 
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as  anything  which  is  injurious  to  health  and  any  person  who  maintains 
or  ooiomits  any  public  nuisance  is  guilty  of  a  misdemeanor  (Penal 
Code,  §372.)  The  Law  of  California  defines  "pollution"  and 
"contamination"  (in  the  V/ater  Code  in  Division  7  (Sections  I3OOO- 
1306i| )  which  set  up  State  and  Regional  Water  Pollution  Control  Boards 
and  proceedings  which  may  be  followed  for  abatement  where  contamina- 
tion and  pollution  exist)  as  follows: 

(§13005  Water  Code)  : 

"Contamination"  means  an  impairment  of  the 
quality  of  the  waters  of  the  State  by  sewage 
or  industrial  waste  to  a  degree  which  creates 
an  actual  hazard  to  the  public  health  through 
poisoning  or  through  the  spread  of  disease. 
"Contamination"  shall  include  any  equivalent 
effect  resulting  from  the  disposal  cf  sewage 
or  industrial  waste,  whether  or  not  waters 
of  the  State  are  affected. 

"Pollution"  means  an  impairment  of  the  quality 
of  the  waters  of  the  State  by  sewage  or  indus- 
trial waste  to  a  degree  which  does  not  create  an 
actual  hazard  to  the  public  health  but  which  does 
adversely  and  unreasonably  affect  such  waters 
for  domestic,  industrial,  agricultrual,  navi- 
gational, recreational  or  other  beneficial  use. 

"Industrial  waste"  jieans  any  and  all  liquid 
or  solid  waste  substance,  not  sewage,  from  any 
producing,  manufacturing  or  processi  ng  operation 
of  whatever  nature." 

The  Health  and  Safety  Code  (0  5I4IO)  reiterates  the  above 
definition  of  "contamination"  and  "oollution"  of  waters  under 
California  Law  and  r)rovldes  (5  5^61)  that  anyone  who  discharges 
industrial  waste  in  any  raanner  which  results  in  contamination  is 
guilty  of  a  misdemeanor. 

The  iiJater  Department  should  advise  the  Coimnission  and  this 
office  whether  under  the  provisions  of  State  Law,  or  under  other 
accepted  standards  as  criteria,  the  silting  and  muddying  of  the 
Crystal  Springs  Reservoir  by  either  lessee  resulted  in  "contamination" 
or  "pollution"  of  the  waters  of  Crystal  Sorings  Reservoir.   If  the 
muddying  and  silting  did  not  result  in  "contamination"  or  "pollution", 
the  happening  of  the  situation  will  not,  in  itself,  constitute  a 
ground  of  termination  under  the  iiections  above  set  forth. 
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IF  LEASES  TO  COiiTINUE.  l^ETHQDS  TO  PREVENT  RECURRENCE 

If  after  the  review  is  completed,  aad  it  is  determined  that 
termination  of  either  or  both  leases  will  not  be  accomolished,  you 
request  suggestions  to  ore vent  the  recurrence  of  the  muddying  and 
silting  of  Crystal  Springs  Reservoir.  Your  attention  is  directed 
to  Section  3  of  the  Lowrie  lease  and  Section  2  of  the  Skyline  lease. 
These  sections  entitled  "Use  and  Operation  of  Premises"  provide 
that "the  ©Derations  of  the  Lessee  hereunder  to  be  subject  to  the 
aporoval  of  the  General  Manager  and  Chief  Engineer  of  the  San 
Francisco  u'ater  Department  at  all  times."  Section  I4  of  the  Lowrie 
lease  and  Section  3  of  the  Skyline  lease  entitled  "Operation  of 
Quarry'"  provide  that  the  detailed  covenants  therein  set  out  shall 
be  Derfor.iied  "in  accordance  with  the  direction  of  and  to  the  satis- 
faction of  the  General  Manager  and  Chief  Engineer  of  the  San 
Francisco  Water  Department." 

These  provisions  expressly  give  to  City  the  right  to  re- 
quire the  leasee  to  so  conduct  its  operations  and  perform  whatever 
acts  are  necessary  on  the  property  to  guard  the  water  suooly  of 
San  Francisco  from  impurity  In  the  winter  seasons  wnich  follow  until 
the  end  of  the  lease  terras.   The  'jater  Department  may  make  a  de- 
tailed determination  concerning  this  matter  and  refer  its  require- 
ments to  the  Lessee  for  action.   The  City  will  assure  itself  as 
much  as  is  possible  against  a  recurrence  of  the  happenings  of  last 
winter.  As  a  legal  matter,  the  fulfillment  of  the  re:iuirements 
imposed  by  the  Water  Department  will  become  a  condition  to  future 
operations  under  the  lease,  and  if  there  is  a  failure  on  the  part 
of  the  lessee  to  carry  out  such  requirements  within  the  time  speci- 
fied, a  cause  for  cancelJa  tion  of  the  lease  will  be  presented." 


Resnectfully  submitted. 


DION  R.  HOLM 
City  Attorney 
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SUBJECT:   IN  LIEU  VACATION  PAYI^NTS;   EFFECT  OP  REPLACEMENT  OF 
LIMITED  TENURE  EMPLOYEE  BY  ELIGIBLE. 

Gentlemen: 

You  have  requested  an  opinion  of  the  City  Attorney  as 
follows: 

REQUEST 

"The  current  Vacation  Ordinance  No.  951'+  became 
effective  on  February  I8,  1956.   Your  attention  is  invited 
to  Section  6  thereof  with  particular  reference  to  the  pro- 
vision that  upon  his  separation  from  the  service  an 
employee  shall  be  given  compensation  in  lieu  of  vacation 
in  Instances  where  the  separation  is  effected  before  the 
employee  could  have  been  allowed  the  vacation  to  which  he 
was  otherwise  entitled. 

"As  you  know,  many  positions  in  various  classifications 
throughout  the  city  service  have  been  filled  \inder  limited 
tenure  appointments  pending  the  availability  of  eligibles 
from  lists  established  throu:5h  rej;jUlar  examination  procedure, 
We  recently  certified  to  the  General  i^ana^er,  Recreation  and 
Park  Department,  an  eligible  from  the  list  of  058  Gardener 
established  through  the  regular  examination  procedure.   The 
rife^t  of  this  eligible  to  replace  a  limited  tenure  employee 
in  the  same  class  and  department  is  unquestioned.   The 
General  manager  imiTiediately  informed  the  limited  tenure 
emploj'-ee  that  he  was  bein^  replaced  by  the  re^^ular  eligible 
and  that  the  separation  was  made  effective  immediately. 
However,  the  ueneral  ivanager  having  in  mind  Controller'  s 
Bulletin  No.  ij.25,  informed  the  elit,ible  that  he  could 
not  be  permitted  to  report  for  work  immediately  because 
the  funds  appropriated  for  the  position  must  be  used  to 
pay  the  separated  limited  tenure  employee  compensation  In 
lieu  of  vacation  in  accordance  with  the  vacation  ordinance. 

"We  are  novj  in  receipt  of  a  communication  from  the 
Recreation  and  Park  Department  which  states  in  part  as 
follows: 

"'If  a  civil  service  eligible  is  sent  to  a 
department  to  replace  a  limited  tenure 
employee  and  the  limited  tenure  employee 
is  entitled  to  a  vacation,  may  the  department 
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require  the  civil  service  eligible  to  postpone 
his  reportinfe  for  duty  until  such  time  as  the 
limited  tenure  employee  has  completed  his 
vacation? 

"'An  immediate  decision  will  be  appreciated  as  the 
problem  is  imminent  with  the  058  elifeibles 
reporting  to  this  department  and  causing  the 
layoff  of  limited  tenure  gardeners,' 

"The  Civil  Service  Commission  at  its  meeting  of  May  2 
directed  that  the  above  situation  be  brought  to  your  attention 
and  that  you  be  asked  to  t,ive  your  opinion  on  the  question 
whether  a  person  duly  certified  by  the  Civil  Service  Commission 
for  appointment  from  a  regularly  established  list  of  eligibles 
may  be  denied  the  right  of  immediate  employment  in  a  legally 
established  position,  fvinds  for  which  were  duly  appropriated 
for  service  in  the  position,  for  the  reason  that  such  funds 
were  diverted  to  pay  compensation  in  lieu  of  vacation  to 
another  person  who  was  not  then  an  employee  of  the  city 
and  county," 

OPINION 

The  question  proposed  in  your  request  goes  back  to  the 
same  problem  that  caused  some  of  the  difficulty  in  interpreting 
Section  151. li-  of  the  Charter,  dealing  with  the  whole  problem  of 
vacation. 

My  Opinion  No.  915  discusses  the  necessity  of  construing 
all  sections  of  the  Charter  so  that  they  are  reconciled  to  each 
other  and  all  are  given  full  force  and  effect.   (See  also  Hanley 
V.  Murphy.  1|0  Cal.  2d  572.) 

Based  on  this  premise,  I  can  see  no  conflict  between 
Section  li|5'l  of  the  Charter,  which  states  "Appointments  made  under 
the  provisions  of  this  section  shall  be  desit^nated  'limited  tenure 
appointments'  and  may  continue  only  xmtil  registers  of  eligibles 
are  established  through  the  regular  examination  procedure  provided 
in  section  II4.5  hereof  .  .  .  ."  and  the  provisions  of  Section  1^1. kt 
which  grants  all  employees  an  annual  vacation  after  a  year's  service. 

Any  right  that  an  eligible,  who  is  on  the  regular  list, 
has  to  a  position  is  subject  to  the  ri:_ht  of  a  limited  tenure 
employee  to  be  given  a  vacation,  or  in  lieu  thereof  a  cash  payment 
for  said  vacation,  as  provided  for  in  Section  6  of  Ordinance  No. 
9$!^.,      Consequently,  the  eligible  cannot  be  appointed  to  the  position 
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after  certification  to  the  department  until  the  limited  tenure 
employee  has  received  his  vacation,  either  in  time  off  or,  in  lieu 
thereof,  by  way  of  cash  payment. 

The  problem  presented  by  the  request  appears  to  be  one 
principally  of  administration  rather  than  law.   if  it  is  not  possible, 
because  of  a  lack  of  funds,  to  make  a  cash  payment  in  lieu  of 
vacation  to  the  terminated  limited  tenure  employee  and  at  the  same 
time  to  appoint  the  eligible  who  has  been  certified  by  the  Civil 
Service  Commission  to  the  vacated  position,  then  the  Civil  Service 
Commission,  throu^  its  staff,  should  provide  that  any  certification 
that  will  result  in  the  layoff  of  a  limited  tenure  employee  is 
subject  to  that  employee's  enjoying  the  vacation  given  to  him 
pursuant  to  Section  l5l.il-  of  the  Charter.  Accordingly,  the 
department  should  be  advised  that  it  cannot  make  an  appointment  to 
the  position  until  the  limited  tenure  employee  has  been  granted  his 
vacation  with  pay  for  the  period  to  which  he  is  entitled. 

Another  possible  solution,  again  of  an  administrative 
natvire,  might  be  for  your  department  to  inform  all  appointing 
officers  who  have  limited  tenure  employees  that  the  Civil  Service 
Commission  is  holding  a  regular  examination  to  establish  a  list  of 
eligibles,  and  to  suggest  to  the  appointing  officers  that  the 
limited  tenure  employees  in  this  classification  be  granted  vacations 
prior  to  final  adoption  of  the  list  of  eligibles. 

Therefore,  in  answer  to  your  specific  inquiry,  I  advise 
you  that  any  eligible  who  is  certified  to  a  position  occupied  by 
a  person  who  is  entitled  to  a  vacation,  v/here  there  is  no  money 
available  to  make  a  cash  payment  for  that  vacation,  must  wait 
appointment  for  reporting  to  work  until  after  the  limited  tenure 
employee  has  been  given  his  full  vacation  rights. 

In  addition,  I  advise  you  that  the  provisions  of  Section 
li|.5,l  as  to  the  length  of  time  for  which  a  limited  tenure  appointment 
can  be  made  where  a  regular  list  is  in  existence  must  be  construed 
together  with  Section  151. 14-  in  dealing  with  vacations  so  that  neither 
does  violence  to  the  other,  and  that  the  employee  who  is  eligible  for 
a  vacation  guaranteed  to  him  by  Section  l5l.i|-  is  not  deprived  of  this 
vacation  by  the  strict  interpretation  of  the  language  of  Section 
11^5.1. 

Respectfully  submitted, 

r>ION  R.    H0Li4 
BJW/WPB  City  Attorney 

TO:      Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 
Attn:     Mr.    Harry  Albert 
Actint  Secretary 


Opinion  No.    1088 
June   20,    1956 


SUBJECT:      REPU^Jt)    0?   FEES    PAID  TO  SHERIPI^  FOR    SERVING   LEVY  ^^HEN 
PAYOR  REQUESTS   SHERDT   NOT   TO  COHPLSTE   LEVY. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

R  E  £  U  E  S  T 

"l  am  enclosing  a   copy  of  a   letter   from  CD.   Rand  k 
Company,    requesting  the   refund   of  v3.05  paid   by  that  firm 
to  the   Sheriff's   office,    for   purpose   of   serving  a   levy. 
The   amount,    it   is  my  understanding,    coraprises  both  the   fee 
for   such  service  and   statutory  mileage. 

"Prior  to   service,    I  am  informed,   the  Sheriff  was  re- 
quested not   to  perform  and   he  has  not  done   so. 

"Please  advise  me: 

1.  Way  a  refund  be  made? 

2.  Should   your   answer   to   the   first  question 
be    in    the  negative,    may   the  Board   of 
Supervisors  authorize   the  making  of  a 
refund?" 

Attached   to  your  request   is  copy  of  the  following  letter, 
received  by  you  from  CD.  Rand   !:  Company: 

"On  I'iarch   12,    1956  we   sent  a   levy  to   the   Sheriff's 
Office   of  San  Francisco   to  levy  on  the   salary  of  Hylen  L. 
Mack  at  the  Cleveland  ■.recking  Co. 

"In  the  meantime   h'r.   H.   Mack  was   in   court   on  an 
Order   of  Examination  and   promised   the  court   to   clear   his 
balance  by  April  26,    1956  in  full;    therefore  we  wrote   to 
the  Sheriffs   Office   asking   them  to  withhold   that   levy 
until  we  notified   them  either  to  levy  or  retxarn    same   to  us. 

"Mr,   H.   Mack  has   cleared   his  balance   in  full  noi>7  and 
we  are  asking  that  you  refund   the  monies  we   sent  to  the 
Sheriff's  Office  for   the    cost  of  the    levy." 

OPINION 

Charter  Section  82  provides,  among  other  things,  that: 

"...  All  moneys  and  checks  received  by  any  officer 
or  employee  of  the  city  and  county  for,  or  in  connection 
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v;ith  the   business   of,    the   city  and    county,    shall  be   paid 
or  delivered   to  the    treasurer  not   later   than    the  next 
business  day   after   its  receipt,    .    .    ," 

Section  85  reads,    in  part,    as  follows: 

"No  money  shall  be   drawn  from  the    treasury  of   the 
city  and   county,   nor   shall  any  obligation  for   the   ex- 
penditure of  any  money  be    incurred   except   in  pursuance 
of  appropriations   or   transfers  made   as   in  this   charter 
provided.    .    ." 

Government  Code,  Section  2ij.3505»  provides  that  county 
officers  shall  demand  the  payment  of  all  fees  in  civil  cases  in 
advance. 

Government  Code,    Section  26720,    provides   that   - 

"For    services  performed  by  them   sheriffs    shall 
charge  and  collect   the   fees  fixed   in  this  article." 

Section  26720  was   added   to   the  Government  Code   in   19l4.7« 
Section  21^.350.5  was  added    in   1951;    hence,   while   Section  26720 
evinces  a   legislative   intent   that  a   sheriff   shall  receive  fees  only 
in   so  far  as   services  have  been  rendered  by  him,    section  2i|350.5 
Indicates  a  modification  of  that   intent,    namely,    that  the   fees  shall 
be   demanded  by  and   paid   to  the    sheriff   in  advance   of  the   performance 
of  any   services.     Construing   these   two   sections  together,    it  must  be 
apparent  that  while   the   fees   in  question  must  be   paid    in  advance   of 
the   rendition  of   service,    a  cancellation  of  the  request  for   services 
prior  to  any  rendition  thereof  by  the   sheriff  terminates   the  right 
of  the    sheriff  to  retain   the   amount  collected  "for   services  per- 
formed," 

Since   the  Sheriff  has   deposited   the   fees  with  the 
Treasurer,   and   since  no  appropriation  has  been  made   for  refunding 
a  fee  under  the   circumstances   set  forth  in  your  request  for   opinion, 
a  refund   may  not  be  made,    in   the   absence   of  authorization  by  the 
Board    of  Supervisors.      The  Board   of  Supervisors  may  legally  auth- 
orize a  refund  to  be  made  by  the  Controller. 

Respectfully  submitted. 


DIOK  R.    HOLM 
JJTJr/JPB  City  Attorney 

To:      Mr.  Harry  D.  Ross,   Controller 

City  and  County  of   San  Francisco 

109  City  Hall 

San  Francisco  2,    California 


Opinion  No.    1089 
June  21,    1956 


SUBJECT:      PUBLIC   CONTRACTS,    PARTIAL  PAYMENT   OF 
BALANCE  DUE  AFTER  ACCEPTANCE  OF  WORK. 


Dear  Siri 


I  have  your  request  for  opinion  as  follows: 

REQUEST 

"The  work  included  in  a  certain  public  works  contract 
entered  into  by  this  Department  pursuant  to  the  Contract 
Procedure  Ordinance  has  been  satisfactorily  completed  and 
has  been  accepted* 

"The  final  report  and  adjustment  of  contract  values 
which  includes  the  grand  total  final  estimate  of  the  amount 
earned  by  the  Contractor  has  been  prepared  by  this  Depart- 
ment and  has  been  presented  to  the  Contractor  for  his 
approval  and  acceptance. 

"The  Contractor  asserts  that  one  of  the  classes  of 
work  he  was  required  to  perform  was  not  as  represented  in 
the  contract  plans  and  specifications  but  that  it  was  on 
the  contrary  more  onerous  and  expensive  than  represented. 
He  therefore  has  requested  additional  payment  on  this  ac- 
count and  has  rejected  the  final  report  and  has  returned 
it  unsigned. 

"The  Controller  has  expressed  his  disapproval  of  the 
requested  additional  payment  and  it  is  expected  that  the 
Contractor  will  in  due  course  take  legal  action  for  the  re- 
covery of  the  alleged  additional  expense. 

"Monthly  progressive  payments  were  made  during  the 
conduct  of  the  work  in  accordance  with  the  contract  and 
the  unpaid  balance,  on  the  basis  of  the  final  report,  is 
.1?21,170,76. 

"The  Contractor  who  oannot,  I  vinderstand,  accept  a 
payment  in  the  above  full  amount  without  thereby  waiving 
his  claim  for  additional  payment,  has  asked  that  he  be 
paid  as  a  partial  payment  all  of  the  above  sura  less  ;,:500 
which  last  amount  would  be  retained  by  the  City  pending 
settlement  or  adjudication  of  his  claim. 

"This  Department  has  on  occasion  in  the  past  acceded 
to  requests  for  such  a  partial  payment  in  the  belief,  as 
I  understand  it,  that  the  payment  of  an  vmcontested  amoxint 
would  save  the  subsequent  payment  of  interest  thereon  by 
the  City  in  the  event  that  the  Contractor's  claim  for 
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additional  payment  prevailed.      In   the   present  case,   how- 
ever,   this  procedure  has  been  questioned. 

"I  therefore  request  your  opinion  and  advice  as  to 
the   legality  and   propriety  of  the  requested  payment  of 
1)20,670.76   out  of  the  total  balance  of  ^21,170. 76  that 
is  due  the  Contractor  \ander  the  final  report." 


OPINION 

The  statutory  law  is  the  following: 

Charter,  Section  96: 

"Any  contract  may  provide  for  progressive  payments, 
if  the  advertisement  for  sealed  proposals  shall  so 
specify.  No  progressive  payments  under  any  contract 
shall  be  made  which,  with  prior  payments,  shall  at  any 
time  exceed  in  amount  ninety  per  cent  of  the  value  of 
the  work  and  labor  and  materials  furnished,  and  no  con- 
tract shall  authorize  or  permit  the  payment  of  more  than 
ninety  per  cent  of  the  total  contract  price  before  the 
completion  of  the  work  required  by  such  contract  and  the 
acceptance  thereof  by  the  head  of  the  department  concerned." 

Charter,  Section  99: 

"The  board  of  supervisors  shall,  by  ordinance, 
establish  the  necessary  procedure  to  be  followed  in  the 
advertising  for  bids,  the  award  of  contracts,  the  super- 
vision of  contract  work,  and  the  acceptance  thereof  on 
completion;  ..." 

S.  F.  Public  Works  Code,  Section  kSi 

"Completion  -  Acceptance  -  Final  Payment. 
The  department  head  authorized  to  award  any  con- 
tract for  public  works  or  Improvements  shall  be  responsi- 
ble for  the  inspection  and  acceptance  of  such  work  on  com- 
pletion. Such  acceptance  shall  be  in  writing  and  shall 
include  the  certificate  of  the  department  head  concerned 
that  the  work  covered  by  the  contract  has  been  fully  and 
satisfactorily  completed  in  accordance  vrith  the  plans  and 
specifications  therefor.  Receipt  of  copy  of  such  accep- 
tance in  writing  shall  constitute  the  Controller's 
authority  to  complete  any  payments  due  the  contractor 
under  said  contract,  provided  that  the  Controller  may 
make  such  additional  investigation  or  inspection  as  is 
provided  by  Section  85  of  the  Charter." 
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The  intent  of  the  foregoing  appears  to  be  that  if  the 
contract  has  been  satisfactorily  completed,  a  certificate  of  accep- 
tance shall  be  executed  and  a  copy  forwarded  to  the  Controller  who 
shall  thereupon  complete  payment  of  the  balance  due  vmder  the 
contract. 

The  contractor' s  request  that  the  payment  be  only  par- 
tially completed  in  order  to  facilitate  his  taking  legal  action 
against  the  City  for  a  sum  which  the  City  claims  is  not  owing,  is 
unusual  and  hardly  seems  in  the  City's  interest.  It  is  my  opinion 
that  while  the  contractor  has  done  nothing  illegal  or  improper  in 
requesting  the  partial  payment,  section  I4.5  of  the  Public  Vjorks  Code 
does  not  contemplate  the  City' s  compliance  with  such  a  request. 
The  saving  of  interest  does  not  present  a  problem  (Civil  Code, 

§§  1500,  i50i^,  3287;  cf.  c.c.p.  §§  572,  1025,  207U). 

In  my  opinion  the  Controller,    on  receipt  of  a  copy  of  the 
certificate  of  acceptance,    should  complete  the  payments  due,   as   in 
any  other  case. 

Respectfully  submitted, 


DION  R.    HOLiM 
City  Attorney 

aEB/'JPB 


TO:      Mr.   Sherman  P.  Duckel 

Director  of  Public  Morks 
260  City  Hall 
San  Francisco   2 

cc:      Mr.   T.  A.  Brooks 

Chief  Administrative  Officer 


OPINION  NO.  1090 
June  21,  1956 


JUVENILE  COURT  WARDS;  COLLECTION  OP  ARREARAGES  ON  ORDERS 
FOR  SUPPORT;  ^yJHETHER  DUTY  OP  THE  JUVENILE  PROBATION 
OFFICER  OR  THE  BUREAU  OP  DELINQUENT  REVENUE  COLLECTION. 


I  have  your  request  for  an  opinion  as  follows: 

R  E  QUEST 

"A  question  has  arisen  as  to  whether  the  Bureau 
of  Delinquent  Revenue  Collection  or  the  Juvenile  Pro- 
bation Officer  should  administer  the  collection  of 
orders  for  support  of  wards  of  the  Juvenile  Court 
where  payments  are  in  arrears. 

"Ordinance  9.0231  (which  controls  the  operation 
of  the  Bureau  of  Delinquent  Revenue  Collection) 
provides  that  the  head  of  every  department  and  office 
of  the  City  and  County,  except  Utilities  under  the 
jurisdiction  of  the  Public  Utilities  Commission 
shall  report  to  the  Bureau  of  Delinquent  Revenue 
Collection  all  accounts  receivable  uncollected 
for  a  period  in  excess  of  ninety  days.   Said  Ordinance 
provides  for  abandonment  by  the  Bureau  of  claims 
submitted  to  it  provided  the  Controller  consents. 

"The  matter  of  liability  for  the  support  of 
wards  of  the  Juvenile  Court  and  enforcement  of  such 
liability,  seems  to  be  thoroutiily  covered  by  the 
Welfare  and  Institutions  Code  as^  evidenced  by- 
reference  to  certain  sections"  ( H86i^.,  665,  o66, 
867,  668,  668.05,  868.10)  "of  that  Code. 


"We  solicit  your  opinion  whether  the  collection 
of  all  support  orders  be  handled  by  the  Juvenile 
Probation  Officer  or  whether,  in  those  cases  where 
payments  become  delinquent,  the  Bureau  of  Delinquent 
Revenue  Collection  should  attempt  to  enforce 
payment.  ..." 
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OPINION 


The  basic  question  presented  by  your  request  for  opinion 
is  whether  Ordinance  9.0231  or  the  cited  sections  of  the  welfare 
and  Institutions  Code,  which  are  part  of  the  Juvenile  Court  Law, 
are  controlling,  in  the  matter  of  the  procedure  to  be  followed  in 
the  collection  of  delinquent  payments  under  a  juvenile  court  order 
to  contribute  to  the  support  of  a  ward  of  the  juvenile  court. 

The  purpose  of  the  Juvenile  Court  Lavj  is  to  provide 
for  the  care,  custody  and  education  of  dependent  or  delinquent 
children.   These  are  matters  of  statewide  policy  and  concern  rather 
than  municipal  concern  (Maginnis,  In  re,  162  Cal.  200,  121  Pac.  723; 
Nichol  v.  Koster,  1^7  Cal.  L|.16)  ,   There  is  no  doubt,  where  the 
Le£,islature  has  passed  laws  establishing  a  statewide  policy  and 
procedure  in  regard  to  a  problem  of  statewide  concern,  that  such 
laws  supersede  any  conflicting  local  ordinance  (Whyte  v.  City  of 
Sacramento,  6^  Cal.  App.  S3k>    221;  Pac.  1008).   Hence,  Sections  b6l;, 
b65,  ti66,  567,  865,  and  665.0$  of  the  Welfare  and  Institutions  Code 
take  precedence  over  Ordinance  9.0231  and  must  be  held  to  determine 
the  proper  procedure  to  be  followed  in  the  collection  of  delinquent 
payments  due  under  all  support  orders  issued  by  the  Juvenile  Court. 
Such  procedure  is  further  supported  by  the  fact  that  the  collection 
of  back  payments  helps  achieve  the  educative  and  rehabilitative 
objectives  of  the  Juvenile  Court  in  regard  to  both  parents  and  wards 
of  the  Juvenile  Court. 

Section  866.10  of  the  Welfare  and  Institutions  Code 
authorizes  action  by  the  District  Attorney  upon  request  of  the 
Board  of  Supervisors  to  enforce  the  claim  of  the  City  and  County 
for  reimbursement  where  the  ward  or  person  liable  for  his  support 
subsequently  acquires  property  and  there  is  no  juvenile  court  order. 
Under  City  Attorney' s  Opinion  No.  lOij.5  of  January  25,  1956  the  Board 
of  Supervisors  may  properly  refer  such  claims  to  the  Bureau  of 
Delinquent  Revenue  Collection  for  collection. 

It  is  my  opinion,  therefore,  and  you  are  advised  accordingly, 
that  the  collection  of  all  support  orders  should  be  handled  by  the 
Juvenile  Probation  Officer.   V/here  there  is  no  court  order  but  a 
claim  for  reimbursement  arises  under  Section  868.10  of  the  Vjelfare 
and  Institutions  Code  the  Board  of  Supervisors  may  properly  refer  the 
claim  to  the  Bureau  of  Delinquent  Revenue  Collection  for  collection. 

Respectfully  submitted, 

DION  R.  HOLM 
TJL/AOS  City  Attorney 

TO:      Mr.    T.   A.   Brooks 

Chief  Administrative   Officer 

289  City  Hall 

San  Francisco  2,    California 


OPINION  NO.    1091 
June   21,    1956 

SUBJECT:      PETITION   FOR  M  ELECTION   TO  SELECT   OWF   ^mio, 

IWNICIPAL  RAILWAY  PLATPOrS  rl^^'S  BUS   OPEnAioRS. 
Dear  Sir: 

as  tolXollt  "^"^  "^I'^^^'^d  the  opinion  of  the  City  Attorney 

REQUEST 

aaka  advLe  as  toto^oroeed;^;  that'tSr?!  Sv^^!,''™ 

"Now,  Therefore,  We  Petition  and  Urge  the  Mayor  to: 

nf   i->.l\   Hold  a  meeting  with  representatives 
of  the  two  unions  and  obtain  an  agreement  for.  o 
consent  election  to  select  one  union!         ^ 

on^  /'      ^^®  flection  to  be  held  in  such  manner 
and  means  as  is  aoorooriate  to  select  one  SS?on. 

y.rr   4-u-^'n.T^®  winning  union  to  be  recognized 
tLiv:  ofthf  ^'^^  ''^'   ^^^  exclusive ^?ep?esen- 

^:JJ:L?^g^?:^;;?--:3rrSi-:-iSia?j^:r 
r?f:g\itiors\"f,:i°?^^^^°-  ^^  -  -^  -  -h 

if.   In  the  event  either,  or  both  unions 
refuse  to  cooperate  in  this  matter,  the  election 
a  Jio^?^'"^  ^y  .*^"  ^^*y  and  the  uAi on  receiving 
a  majority  vote  be  recognized  as  set  forth  abovf." 
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lt3   eraoloyees   or   their  representatives.      (See,   for  examole 
Los  Angeles   v.    L.A.   B.    &  C.T.C..    9^   Cal.   Aoo.    2d   U,    210   p!    2d  305. 
Whetaer   the   particular  group  of  emoloyees   involved  are   engaged   in  a' 
proprietary   or  governraental  function   of    the   governmental  emoloyer 
is    immaterial    (Nutter   v.   Santa  Monica.    7k  Cal.   Aod.    2d  292.    168  P 
2d  7i|l.)      The  Charter   of  the  City  and  County  of  San  Francisco  con- 
tains  a  complete   civil   service    systen,   as  well  as  a   comolete   scheme 
for  determining  wages  and  salaries    of  all  municioal  officers  and 


employees. 


Although   the  first  and  second  numbered  sentences   of  the 
Carmen's  petition,    quoted  above,   might  be  oossible   without  a 
Charter  amendment,    the    third  and  fourth  numbered   sentences   of    the 
subject  petition  could  only  be   carried  out  by  the  City  if    the 
electorate   confers    the   necessary  power  by  Charter  amendment.      It 
IS  well  settled  that  the  hiring   and  paying   of  municioal  employees 
is  a   "municipal  affair"   and  that  as    to  a  "municipal  affair"   the 
Charter   is    the    supreme    law  of   the   state  with  respect   to   the  govern- 
ment of  San  Francisco.      (Adams   v.   Wolff.    81}  Cal.   App.    2d  k35» 

I    /^n'   2d  665.)      Charter  provisions  must,   however,   conform  to  the 
otate  Constitution,    and  specific   language   to  be   incorporated   in  a 
proposed  Charter  amendment   must  be   selected  with  great   care  to  meet 
possible  constitutional   objections. 

I   therefore   advise   you  that  a  Charter   amendment  is   the   only 
practical  procedure   available   to  implement   the   Car.iien's  Petition, 
and  that    mich  a  Charter  amendment  must  be  prepared  with  great  care 
to  meet  possible   constitutional   objections'. 

Respectfully  submitted. 


DION  R.   HOLi'i 
City  Attorney 

M©/TiiO'C 

To:   The  Honorable  George  Christopher 
Mayor  of  San  Francisco 
City  Hall 
San  Francisco  2,  California. 
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